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COUNSEL’S STATEMENT OF PURPOSE 

Pursuant to Fed R. App. P. 35 and 40 and this Court’s 

corresponding local rules, Appellant Robert Barnes petitions for panel 

rehearing or rehearing en banc of the decision in this case.  The panel 

(Duncan, Keenan, and Thacker, J.J.) rendered its per curiam decision on 

May 10, 2018. 

Panel rehearing or rehearing en banc is warranted because the 

panel’s holding – namely, that United States Sentencing Guideline 

(“U.S.S.G.”) § 5G1.3(c) 1 did not authorize the sentencing court to impose 

a fully concurrent sentence from the start of a pre-existing state sentence 

– directly conflicts with published Third Circuit precedent squarely 

addressing this issue.  See Ruggiano v. Reish, 307 F.3d 121 (3d Cir. 2002) 

(holding that U.S.S.G. § 5G1.3(c) provides sentencing courts with 

authority to run a fully concurrent sentence from the start of pre-existing 

                                      

1 Unless noted otherwise, references to the federal sentencing guidelines 
in this petition are to the 2002 Edition in effect at the time of Mr. Barnes’ 
federal sentencing.  Attached to this petition is an addendum with the 
text of U.S.S.G. § 5G1.3(c) and its accompanying application notes from 
the 2002 edition.  
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undischarged state sentence).  Because the panel decision fails to address 

this conflict in its opinion, this Court should grant rehearing or rehearing 

en banc to address the scope of a sentencing court’s authority under 

U.S.S.G. § 5G1.3(c) in light of Ruggiano.  See 4th Cir. R. 40(b)(iii). 
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STATEMENT OF THE CASE 

In this case, Mr. Barnes appeals the denial of his habeas petition 

under 28 U.S.C. § 2241, challenging the Bureau of Prisons’ (“BOP”) 

failure to implement his fully concurrent federal sentence ordered by the 

sentencing court pursuant to United States Sentencing Guidelines 

(“U.S.S.G.”) § 5G1.3(c).  Specifically, BOP refused to calculate Mr. 

Barnes’ federal sentence to count the nineteen months he had served on 

his state sentence from November 6, 2001 (date of his state sentencing) 

through June 13, 2003 (date of his federal sentencing).  Affirming the 

district court’s denial of Mr. Barnes’ § 2241 habeas petition, the panel 

relied inter alia on the Second Circuit’s decision in United States v. 

Fermin, 252 F.3d 102 (2nd Cir. 2001) but failed to address conflicting 

precedent in the Third Circuit.  See Barnes v. Masters, No. 17-6073 (4th 

Cir. May 10, 2018) (“Slip Op.”).  

A. Statement of Facts 

On April 25, 2001, Maryland authorities arrested Mr. Barnes and 

held him in state custody.  Slip Op. at 3.  Mr. Barnes pleaded guilty in 
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state court on a robbery and handgun violation offense and was 

sentenced on November 6, 2001, to 14 years of imprisonment.2  Id. at 3.   

While serving that state sentence, Mr. Barnes pleaded guilty to two 

federal charges: (1) bank robbery, and (2) a violation of 18 U.S.C. 

§ 924(c).3  See id. at 3-4.  JA 134.  On June 13, 2003, the sentencing court 

sentenced Mr. Barnes to 230 months of imprisonment—146 months for 

the bank robbery offense running consecutively with 84 months for the 

section 924(c) offense.  Id. at 4.  Explicitly invoking its authority under 

U.S.S.G. § 5G1.3(c), the sentencing judge further ordered that the federal 

sentence “run concurrent[ly] with the sentence now being served in the 

state system.”  Id. (quoting sentencing order). 

Federal authorities then returned Mr. Barnes to Maryland state 

custody, and BOP designated the Maryland Department of Corrections 

as the state facility for service of Mr. Barnes’ federal sentence beginning 

June 13, 2003, the date of the federal sentencing.  JA 037.  When Mr. 

                                      

2  Mr. Barnes received credit towards this state sentence beginning on 
June 13, 2001.  JA 055, JA 087. 
3  According to BOP, the state charges were “related to the instant 
[federal] offense.”  JA 087. 
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Barnes was returned to federal custody after completing his state 

sentence in 2011, BOP gave him prior custody credit towards his federal 

sentence for his time in state custody from his arrest on April 25, 2001, 

until his state sentencing on November 6, 2001.  JA 023, JA 025, JA 087.  

Of critical importance, however, BOP failed to count the nineteen months 

he served on his state sentence from November 6, 2001, through June 13, 

2003, notwithstanding the sentencing court’s order.  See Slip Op. at 4-5. 

B. Course of Proceedings and Disposition 

After exhausting BOP’s administrative remedies without success, 

Mr. Barnes filed a petition for a writ of habeas corpus pursuant to 28 

U.S.C. § 2241.  Id. at 5. In his petition, Mr. Barnes argued that BOP 

circumvented the district court’s concurrent sentence order by refusing 

to include in its federal sentencing calculations the nineteen-month 

period between his state and federal sentencings.  Id.   

The magistrate judge recommended denying Mr. Barnes’ habeas 

petition, concluding that “under [18 U.S.C. §] 3585(b), Petitioner is not 

entitled to credit for the time period between November 6, 2001, and June 

13, 2003, which was credited toward his state sentence and occurred prior 
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to his federal sentencing.”  JA 105. After Mr. Barnes timely filed 

objections to the proposed findings and recommendation, the district 

court denied the petition, holding that “§ 3585(b) governs the situation” 

because “prior custody credit cannot be granted if the prisoner has 

received credit toward another sentence.”  JA 147, JA 149-50, JA 152.   

Mr. Barnes filed a timely notice of appeal.  See Slip Op. at 6.  On 

appeal, he raised two arguments relevant to this petition that relied in 

large part upon Third Circuit precedent set forth in Ruggiano v. Reish, 

307 F.3d 121 (3d Cir. 2002).  First, responding to the government’s 

argument that the sentencing court lacked authority to impose a fully 

concurrent sentence under U.S.S.G. § 5G1.3(c), Mr. Barnes invoked 

Ruggiano for its holding that U.S.S.G. § 5G1.3(c) provides sentencing 

courts with the authority to run a federal sentence fully concurrently 

with the entire duration of a prior undischarged state sentence.  See 

Reply Brief of Petitioner-Appellant at 12, Barnes v. Masters, No. 17-6073 

(4th Cir. Dec. 1, 2017) (“Reply Br.”) (citing Ruggiano, 307 F.3d at 124). 

Mr. Barnes also relied upon Ruggiano to argue that BOP’s award of 

18 U.S.C. § 3585(b) custody credits is separate and distinct from the 
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sentencing court’s obligation to determine an appropriate sentence under 

the federal Sentencing Guidelines.  See Opening Brief of Petitioner-

Appellant at 24, Barnes v. Masters, No. 17-6073 (4th Cir. Nov. 9, 2017) 

(“Op. Br.”); see also Reply Br. at 5-6.   

However, relying instead on the Second Circuit’s decision in United 

States v. Fermin, 252 F.3d 102 (2nd Cir. 2001), the panel held that 

U.S.S.G. § 5G1.3(c) “does not authorize the sentencing court to impose a 

fully retroactively concurrent sentence.”  Slip Op. at 7.  The panel also 

concluded that U.S.S.G. § 5G1.3(c) does not “permit a sentencing court to 

override BOP’s exclusive authority” under § 3585 to calculate prior 

custody credits.  Slip Op. at 10.4  In so holding, the panel failed to address 

(or even recognize) the Third Circuit’s contrary holding in Ruggiano.   

                                      

4  The panel decision also noted that Appellant’s sentence could not be 
fully retroactively concurrent because “at least some portion of his 84-
month sentence for the firearms offense would have impermissibly run 
concurrently to his 14-year state court sentence” in violation of 18 U.S.C. 
§ 924(c).  Slip Op. at 9-10.  However, the government never raised this 
argument, and the panel does not appear to have relied upon it as 
dispositive.  The record, moreover, demonstrates that the full 84-month 
term for the section 924(c) offense could be completed without running 
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ARGUMENT 

THE PANEL DECISION DIRECTLY CONFLICTS WITH THIRD CIRCUIT 
PRECEDENT AND FAILS TO ADDRESS THIS CONFLICT. 
 

Notwithstanding the fact that the panel’s opinion conflicts with the 

Third Circuit’s published opinion in Ruggiano, the panel opinion does not 

even acknowledge that conflict.  Specifically, the panel held that U.S.S.G. 

§ 5G1.3(c) “does not authorize the sentencing court to impose a fully 

retroactively concurrent sentence” from the start of a pre-existing state 

sentence.5  Slip Op. at 7.  The panel also held that U.S.S.G. § 5G1.3(c) 

does not “permit the sentencing court to override the BOP’s exclusive 

                                      

concurrent to any other term of imprisonment.  Mr. Barnes completed his 
state sentence on May 3, 2011.  JA 036.  If the full seven-year (84-month) 
sentence for the section 924(c) offense were calculated to run 
consecutively to his state sentence, that section 924(c) offense would 
begin on May 3, 2011, and would have terminated on May 3, 2018.  Thus, 
the section 924(c) prohibition does not preclude the relief Mr. Barnes 
seeks here.   
5 U.S.S.G. § 5G1.3(c) provides that a federal sentence may be imposed “to 
run concurrently, partially concurrently, or consecutively to the prior 
undischarged term of imprisonment to achieve a reasonable punishment 
for the instant offense.”  U.S. SENTENCING GUIDELINES MANUAL 
§ 5G1.3(C) (U.S. SENTENCING COMM’N 2002) (attached as Addendum 
hereto). 
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authority” under § 3585(b) to calculate prior custody credits.  Slip Op. at 

10.  In reaching its decision, the panel decision relied upon United States 

v. Fermin, 252 F.3d 102, 109 (2nd Cir. 2001), in which the Second Circuit 

held that U.S.S.G. § 5G1.3(c) does not authorize sentencing courts to run 

a sentence fully concurrent from the start of a pre-existing state sentence.  

Faced with this precise issue under the same version of the United 

States Sentencing Guidelines, the Third Circuit reached a contrary 

holding in Ruggiano v. Reish, 307 F.3d 121 (3rd Cir. 2002).6  Similar to 

Mr. Barnes’ case, Ruggiano involved a § 2241 habeas petition challenging 

BOP’s refusal to count time already served on a pre-existing state 

sentence towards his federal sentence.  See 307 F.3d at 124, 136.  

Vacating the district court’s order denying § 2241 habeas relief, the Third 

                                      

6 Before the panel, the government argued that Ruggiano should not be 
considered because it was “abrogated” by the addition of Application Note 
3(E) in a subsequent § 5G1.3(c) amendment.  Gov’t Br. at 14.  That 
argument is incorrect.  While Ruggiano may not apply to cases decided 
under Application Note 3(E), it applies with full force and effect to Mr. 
Barnes’ case involving the 2002 version of § 5G1.3(c) which is applicable 
here.   
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Circuit in Ruggiano held that the sentencing court had authority under 

U.S.S.G. § 5G1.3(c) to impose a fully concurrent sentence to include time 

already served on a prior state sentence “in a way that is binding on the 

BOP.”7 Id. at 124, 131, 136.  The Ruggiano court further held that the 

type of “credit” granted by the sentencing court was “fundamentally 

different” from BOP’s prior custody credits under 18 U.S.C. § 3585(b) and 

thus did not infringe upon BOP’s exclusive authority over § 3585(b) prior 

custody credits.  Id. at 124.  See also United States v. Brannan, 74 F.3d 

448, 452, n.2 (3rd Cir. 1996) (allowing sentencing court under 1994 

version of U.S.S.G. § 5G1.3(c) to include in federal sentence time served 

on unrelated state sentence and noting that 1995 amendments would not 

affect the court’s analysis); 8 Rios v. Wiley, 201 F.3d 257, 275 (3rd Cir. 

2000) (holding that the 1994 version of U.S.S.G. § 5G1.3(c) and 

                                      

7  Ruggiano recognized and rejected Fermin’s contrary holding that 
U.S.S.G. § 5G1.3(c) does not permit a sentencing court to run a fully 
concurrent sentence.  307 F.3d at 129-30. 
8 Under the pre-1995 guidelines, the sentencing court had authority to 
impose a fully concurrent sentence, albeit under a specific methodology.  
U.S. SENTENCING GUIDELINES MANUAL § 5G1.3(c), app. n. 3 (U.S. 
SENTENCING COMM’N 1994) (providing examples in “Illustrations of the 
Application of Subsection (c)”).   



 

 

11 

Application Note 3 permitted the sentencing court to exercise discretion 

to run federal sentence concurrently so as to provide petitioner with a 

twenty-two month reduction on his federal sentence for time served on a 

prior undischarged state sentence).   

However, although Mr. Barnes squarely raised Ruggiano and these 

related cases in his briefs, the panel decision relies upon the Second 

Circuit’s decision in Fermin but fails to address the conflict raised by this 

contrary precedent in the Third Circuit.  In fact, the panel decision fails 

to cite or in any way recognize the existence of contrary precedent in 

Ruggiano. 

The panel opinion accepts Fermin’s rationale for its holding that 

sentencing courts lack authority to impose a fully concurrent sentence 

under U.S.S.G. § 5G1.3(c) without ever addressing the contrary 

reasoning that led the Third Circuit to come to the opposite conclusion.9  

                                      

9  Fermin’s analysis is somewhat suspect because it relied on United 
States v. Whiteley, 54 F.3d 85, 86, 91 (2nd Cir. 1995), which interpreted 
an earlier version of Section 5G1.3(c) not applicable here.  Fermin, 52 
F.3d at 111 (citing Whiteley, 54 F.3d at 86, 91).  The version of 
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Comparing the text of U.S.S.G. § 5G1.3(b) governing sentences in cases 

involving relevant conduct and its application notes with that in U.S.S.G. 

§ 5G1.3(c), the panel decision concludes that the term “concurrent” in 

those two sections could not mean “fully concurrent” in either section.  

Slip Op. at 8-9. But the Third Circuit’s reasoning in Ruggiano 

demonstrates the flaw in that analysis.  The Third Circuit noted that 

Comment 2 to § 5G1.3(b) explicitly contemplates that a concurrent 

sentence could run fully concurrent to include time already served on a 

pre-existing sentence.  Id. at 129.  Thus, the Ruggiano court concluded 

that if “concurrently” can mean “fully concurrent” in U.S.S.G. § 5G1.3(b), 

the identical term in U.S.S.G. § 5G1.3(c) should also be interpreted to 

provide courts discretion to impose a fully concurrent sentence. 307 F.3d 

at 130-31 (stating that the term “concurrently” in U.S.S.G. § 5G1.3(c) was 

“capable of meaning fully or retroactively concurrently”).  In other words, 

                                      

Section 5G1.3(c) applicable to Mr. Barnes was amended to provide 
sentencing courts more discretion than the version addressed in 
Whiteley.  See Mosley, 200 F.3d 218, 224 (4th Cir. 1999) (finding “the 
wording of the current [post-1995] version . . . certainly provides district 
courts more discretion than the wording of the former [pre-1995] 
version”).   
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“[i]t would be most anomalous if ‘concurrent’ were to mean retroactively 

concurrent in subsection (b), but could not mean the same in subsection 

(c)”.  See id. at 130. 

The panel decision likewise holds that BOP’s exclusive authority to 

issue prior custody credits under 18 U.S.C. § 3585(b) precludes a 

sentencing court’s U.S.S.G. § 5G1.3(c) authority to impose a fully 

concurrent sentence, Slip Op. at 10-11, without even mentioning the 

Third Circuit’s contrary conclusion and reasoning.  See Ruggiano v. 

Reish, 307 F.3d 121, 132-33 (3rd Cir. 2002).  In Ruggiano, the Third 

Circuit recognized § 3585(b)’s credit restriction on BOP as distinct from 

a sentencing court’s U.S.S.G. § 5G1.3(c) authority: 

The type of “credit” awarded by the sentencing 
court to Ruggiano, however, was completely 
different from the type of “credit” discussed in 
§ 3585(b).  While the latter is within the exclusive 
authority of the BOP to award, credit for time 
served on a pre-existing state sentence is within 
the exclusive power of the sentencing court.  
 

307 F.3d at 132 (citation omitted);  see also Rios v. Wiley, 201 F.3d 257, 

270 (3rd Cir. 2000) (noting that a fully concurrent sentence under the 

1994 version of U.S.S.G. § 5G1.3(c) “may result in the same benefit to the 



 

 

14 

defendant” as an award of sentencing credit under section 3585(b), but 

the fact that “the same outcome may be obtained either way does not 

alter the fact that the two benefits bestowed are distinct”). Thus, 

highlighting the distinction between § 3585(b) BOP credits and a § 3584 

concurrent award by the sentencing court, the Third Circuit concluded 

that a sentencing court’s role in imposing a fully concurrent sentence 

does not conflict with BOP’s exclusive role with respect to § 3585(b) 

credits. Ruggiano, 307 F.3d at 132-33.  The panel decision failed to 

address this precedent from the Third Circuit and makes no mention of 

it in its analysis. 

Furthermore, Section 5G1.3(c)’s purpose aligns more closely with 

Ruggiano.  U.S.S.G. § 5G1.3(c) is designed to allow sentencing courts to 

“correct the disparity that [may result] from the happenstance of the 

dates of the federal and state sentencing proceedings,” over which Mr. 

Barnes had no control.  Rios, 201 F.3d at 267 (internal quotation marks 

omitted).  Witte v. United States, 515 U.S. 389, 405 (1995) 

(understanding that “U.S.S.G. § 5G1.3’s operates to “mitigate the 

possibility that the fortuity of two separate prosecutions will grossly 
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increase a defendant’s sentence”).  The timing and nature of Mr. Barnes’ 

state and federal charges illustrate this very scenario that U.S.S.G. 

§ 5G1.3(c) was intended to prevent. Here, the state and federal charges 

both involved armed robbery offenses that occurred within a few weeks 

of each other in March 2001.  Slip Op. at 3-4 (state offense on March 1, 

2001, federal offense on March 21, 2001).  But while sentencing for the 

state offenses took place in November 2001, the federal sentencing did 

not take place until June 2003, nineteen months after the state 

sentencing.  JA 117.  To preclude a fully concurrent sentence unduly 

punishes Mr. Barnes with an extra nineteen months of incarceration, in 

violation of the sentencing court’s order.   

  



 

 

16 

CONCLUSION 

For the reasons stated above, the Petition for Panel Rehearing or 

Rehearing En Banc should be granted. 
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Counsel for Robert Barnes 

 
June 25, 2018  
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