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Statement of the Case

Nature of the case: Respondent Yellowfin Loan Servicing Corporation, as
successor-in-interest to First Franklin bank, sued Petitioner Deysi Santos to
recover an allegedly unpaid loan balance stemming from a junior mortgage
on a property that was foreclosed on over twelve years before Yellowfin filed
suit.

Proceedings in the trial court: The Honorable Donna Roth, 295th Judicial
District Court of Harris County, granted summary judgment for Yellowfin.
The trial court ordered Santos to pay $21,023.13 in damages and $5,160.00 in
attorney’s fees.

Proceedings in the court of appeals: The parties in the appellate court
proceedings were Santos and Yellowfin. A three-member panel of the
Fourteenth Court of Appeals consisting of Justices Jewell, Zimmerer, and
Hassan affirmed the decision of the trial court in an opinion written by
Justice Jewell. Santos v. Yellowfin Loan Servicing Corp., 2022 WL 2678846 (Tex.
App.—Houston [14th] July 12, 2022). The court of appeals subsequently
denied Santos’s motion for rehearing and her motion for en banc

reconsideration.



Statement of Jurisdiction

This Court has jurisdiction because this appeal presents an important
question of law, Tex. Gov’'t Code §22.001(a): whether Yellowfin’s claims
over unpaid balances from pre-mortgage-crisis loans used to finance homes
that were foreclosed on more than a decade ago are time-barred or equitably
barred by waiver. Resolving this dispute will have wide-ranging effects in
over 270 materially identical cases that Yellowfin is pursuing in Texas, as

well as other like cases now pending or that might be brought in the future.



Issues Presented

I. Whether, under contract law, when a senior lienholder forecloses on
real property, extinguishing a junior lien, the foreclosure accelerates the
junior loan and the junior creditor’s claim to recover any remaining unpaid
debt accrues, triggering a two-year limitations period under Texas Property
Code § 51.003 or a four-year limitations period under Texas Civil Practice &
Remedies Code § 16.004(a)(3).

IL. If a senior lienholder’s foreclosure does not accelerate the junior loan,
triggering the statute of limitations on the junior creditor’s claim to
remaining debt, whether the junior creditor waives its right to accelerate the
junior loan by sitting on that right for over twelve years.

II1. (Unbriefed) Whether the junior loan was a non-negotiable instrument
governed by contract law, and whether the creditor below proved it was the
owner of the note it seeks to enforce.

IV. (Unbriefed) Whether the junior creditor below met its burden to
show that there was no genuine issue of any material fact entitling it to

judgment as a matter of law under Texas Rule of Civil Procedure 166a.



Reasons for Granting Petition

According to the court below, a creditor can purchase a loan originally
made to partially finance a long-ago foreclosed-on home and, after its
twelve-year silence, sue to recover the unpaid balance. That holding cannot
stand.

Deysi Santos financed her homestead through “senior” and “junior”
loans obtained simultaneously from the same lender. The junior loan
featured pre-mortgage-crisis predatory characteristics: a high interest rate
(11.25%), a balloon payment (over $17,000) due immediately after twenty
years of timely payments, and a clause permitting acceleration if the
borrower defaulted on the senior loan. Santos fell behind on her payments
and lost her home during the height of the mortgage crisis in November
2007. The foreclosure sale proceeds did not cover the junior loan.

For over a decade, a series of creditors allegedly bought and sold the
junior loan, but none even attempted contacting Santos about it. Then,
Yellowfin Loan Servicing Corporation—incorporated just before it filed this
suit and many others like it—purportedly purchased the years-old debt. It
sent letters to Santos’s former address (the home she lost twelve years
earlier) and then sued Santos demanding the full remaining loan balance,
allegedly over $21,000.

Yellowfin contends that the statute of limitations does not begin running
until it says so, when it accelerates a junior loan’s repayment, even if it

exercises that purported right over twelve years after foreclosure. This



contention ignores an important point of Texas law—foreclosure
automatically accelerates repayment on all outstanding loans and the junior
creditor’s only remedy is to sue for any unpaid debt within the limitations
period. No relevant limitations period is anywhere close to twelve years
long.

Even if Yellowfin could still timely accelerate the junior loan after
foreclosure, it lost the opportunity to exercise that right by failing to act for
twelve years following Santos’s default. On this point, Yellowfin urges Texas
courts to ignore the years that its predecessors-in-interest held the loan. But
this assertion overlooks another fundamental principle of Texas law: a
creditor assumes only the rights held by its predecessors.

The decision below empowers Yellowfin to attempt collection of years-
old debt while brushing aside any associated statutory and equitable
limitations in over 270 other cases across Texas. It also incentivizes others to
purchase old mortgages and sue to recover long-forgotten debt. That is not

lawful, and this Court should say so.



Statement of Facts

I.  Background

In April 2005, Santos purchased her homestead through two loans issued
on the same day by First Franklin bank. 1CR211-22, 8-18; RR5:14-24.!
Yellowfin’s own counsel characterized the financing scheme as one that
existed “in the bad old days before the mortgage crisis.” RR5:1-6. The “senior
loan” financed 80% of Santos’s home ($97,592) and the “junior loan”—
offered at a higher 11.25% interest rate—covered the remaining 20%
($24,398). 1CRS8 q 3, 211 | E; RR5:5-8. Both loans were secured by the same
property. 1CR211-22; 1CR 60-79. The senior lien took priority over the junior
lien, so any foreclosure sale proceeds would first apply to the senior loan.
RR5:25-6:5.

The junior loan is at issue here. It required Santos to make monthly
payments for twenty years and then, in a balloon payment, pay the entire
remaining balance. 1CR15. After twenty years of timely payments, Santos
would immediately owe $17,263.03 —almost 70% of the roughly $25,000 she
originally borrowed. 1CR102-06, 8 ] 3. If Santos failed to make this lump-
sum payment, the junior creditor could foreclose on her home. 1CR9 q 11.
The loan also contained an acceleration clause, tying the junior and senior

loans together: It permitted the junior creditor to accelerate the note

! Citations to the first supplemental clerk’s record, reporter’s record, and
appendix include an abbreviation and pin cite. E.g., 1CR163; RR12:4-7,
AP065.



(immediately call the entire balance due) after default on the senior loan,
even if Santos’s junior-loan payments were up to date. Id. Yellowfin's
counsel acknowledged that this was “not a good loan” and was “heavily,
heavily, heavily weighted in favor of interest.” RR12:4-6. It is “not a loan [he]
would advise anybody to take.” RR12:6-7.

Santos defaulted on the senior loan and the property was foreclosed on
in November 2007. 1CR80. It is unclear whether the foreclosure sale fully
satistied the senior loan, but a balance remained on its junior counterpart.
Id.; RR28:21-29:2. The foreclosure wiped out (“extinguished”) the junior
loan’s security, rendering the note unsecured. RR6:7-17; see also Ovation
Servs., LLC v. Richard, 624 SW.3d 610, 619 (Tex. App.—Tyler 2021). To
recover the post-foreclosure unsecured debt, the junior creditor could have
sought a money judgment. Diversified Mortg. Invs. v. Lloyd D. Blaylock Gen.
Contractor, Inc., 576 S.W.2d 794, 808 (Tex. 1978). Yellowfin's predecessors-in-
interest did not do so.

It is undisputed that no creditor attempted to contact Santos about the
junior loan for over a decade following the 2007 foreclosure. See RR26:18-
27:3.

Yellowfin incorporated in July 2018, AP066, and allegedly purchased the
junior loan the following year, 1CR86-90. In early 2020, Yellowfin sent three

letters to Santos’s former address—the home previously sold —demanding



she pay the loan balance. 1CR225-31. Because Santos had left the property in
2007, 1CR163, she did not receive these letters.

II.  Procedural history

Yellowfin filed this breach-of-contract suit and over 270 others against
debtors to recover unpaid pre-mortgage-crisis junior loans that financed
homes foreclosed on many years earlier. See AP065.2 The district court
granted summary judgment to Yellowfin in a two-page order drafted by
Yellowfin’s counsel. 1CR269-70.

The court of appeals affirmed, holding that Yellowfin’s claim was timely.
APO012-16. It rejected Santos’s argument that Yellowfin’s right to collect the
unpaid debt accrued at the 2007 foreclosure, concluding that accrual
occurred when Yellowfin purportedly accelerated the loan’s repayment in
early 2020. AP015-16. Rather than considering Santos’s alternative argument
that even if Yellowfin still had the right to accelerate Santos’s debt in 2020,
equitable-waiver principles prevented it from exercising that right, the court

conflated Santos’s waiver and statute-of-limitations defenses. AP018-19.

2 Appendix page 65 shows search results identifying these cases. We
randomly selected Dallas County and reviewed the cases Yellowfin filed
there. Those thirty cases—an over 10% sample of the 270 Yellowfin has filed
since incorporating —are materially identical to Santos’s. See infra at 22.



Summary of Argument

This Court should grant review and reverse.

I. Yellowfin’s claim is barred by any applicable statute of limitations. The
senior lienholder’s foreclosure accelerated the junior loan, turning that
loan’s balance into unsecured debt. The right to collect that debt accrued
more than twelve years before Yellowfin sued, so Yellowfin’'s claim is
untimely.

Even if the claim was not time-barred, Yellowfin waived its right to
accelerate the loan. From November 2007 through January 2020, neither
Yellowfin nor its predecessors-in-interest contacted Santos. These twelve
years of inaction surpass the far shorter time periods where courts applying
Texas law have implied a waiver of contractual rights to prevent inequitable
consequences.

IL. This case presents important issues being considered by courts across
Texas. Yellowfin filed over 270 similar suits to recover junior loans that
financed homes foreclosed on many years ago. Deciding this case would
provide clarity to the courts reviewing those cases and prevent Yellowfin

and other debt-buyers from suing on long-forgotten debts.



Argument

I. The court of appeals erred in holding that Yellowfin had a right to
collect unpaid debt twelve years after the foreclosure.

A.  Yellowfin’s right to sue over the junior loan’s balance accrued
at the 2007 foreclosure, and its claim is therefore time-barred.

When Santos’s home was foreclosed on in 2007, the foreclosure
accelerated her junior loan and left the note unsecured. That is when the
right to recover the note’s outstanding balance accrued. Because Yellowfin
tried collecting the debt more than twelve years later, its claim was untimely

under any applicable statute of limitations.

1. Yellowfin’s predecessors-in-interest were entitled to seek a
money judgment for any debt not satisfied by the
foreclosure sale.

The court of appeals erred in holding that Yellowfin’s claim did not
accrue until it purportedly accelerated the loan in 2020, three months before
filing this suit. See AP015-16. Instead, Yellowfin could not accelerate the loan
in 2020 because the foreclosure had already accelerated the loan. Yellowfin’s
claim therefore accrued at the 2007 foreclosure, when its predecessors-in-
interest could have sought a money judgment (within the applicable statute
of limitations) for the junior loan’s remaining balance.

a. Foreclosure extinguishes any junior liens on a property, so that the
purchaser acquires title free from any junior lienholder claims. Conseco Fin.
Servicing Corp. v. | & ] Mobile Homes, Inc., 120 S.W.3d 878, 883 (Tex. App.—

Fort Worth 2003). Thus, if foreclosure sale proceeds are insufficient to satisty
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a junior lien, that loan becomes an unsecured note on which the junior
creditor may seek a money judgment. Poston v. Wachovia Mortg. Corp., 2012
WL 1606340, at *2 (Tex. App.—Houston [14th] May 8, 2012); see
also Diversified Mortg. Invs. v. Lloyd D. Blaylock Gen. Contractor, Inc., 576
S.W.2d 794, 808 (Tex. 1978). And because foreclosure accelerates the note, see
McLemore v. Pac. Sw. Bank, 872 SW. 2d 286, 291 (Tex. App.—Texarkana 1994)
(citing Shepler v. Kubena, 563 S.W.2d 382, 385 (Tex. App.—Austin 1978)), if
the lender seeks “to collect any deficiency that remains after the foreclosure,”
it “must obtain a judgment” to recover within the applicable statute of
limitations, Marhaba Partners Ltd. P’ship v. Kindron Holdings, LLC, 457 S.W.3d
208, 215 (Tex. App.—Houston [14th] 2015). Under these circumstances, the
loan is no longer secured, so “there is no mechanism available for the lender
to collect the deficiency through non-judicial means.” Id. In other words,
once a senior lienholder’s foreclosure extinguishes a junior creditor’s
security, the junior creditor cannot also foreclose. See id. Nor can it continue
demanding monthly payments under the former installment agreement. See
id. Instead, the junior creditor must “pursue a judgment against the debtor
for the unpaid amount of the lien” within the statute of limitations or the
right expires. Wesley v. Amerigo, Inc., 2006 WL 22213, at *3 (Tex. App.—Waco
Jan. 4, 2006).

It makes sense that a junior creditor’s right to seek a money judgment

accrues at the foreclosure and not at some later creditor-to-be-determined

11



date. A junior creditor is entitled to surplus proceeds resulting from a
foreclosure sale, Diversified Mortg. Invs.,, 576 S.W.2d at 808, and the
Legislature does not want to force parties like Santos to defend post-
foreclosure claims after “memories have faded and documents have been
destroyed,” see Safeway Stores, Inc. v. Certainteed Corp., 710 SSW.2d 544, 545-
46 (Tex. 1986). This point is underscored here, where no one contacted Santos
about the debt for twelve years, no record remains of how the sale proceeds
were applied to the loans, and it is unclear whether the junior loan’s
remaining balance was over $21,000 as Yellowfin claims.

b. Santos’s home was sold at a nonjudicial foreclosure sale in 2007, but
the proceeds were not enough to pay off both the senior and junior loans.
1CR80; RR28:21-29:2. Thus, although the foreclosure extinguished the junior
lien, Yellowfin’s predecessors-in-interest had the right to sue Santos for any
remaining unpaid debt. Poston, 2012 WL 1606340, at *2. And because the
senior lienholder’s foreclosure sale meant that “facts [came] into existence
which authorize[d] [the junior creditor] to seek a judicial remedy,” Murray
v. San Jacinto Agency, Inc., 800 S.W.2d 826, 828 (Tex. 1990), that right to sue
for any unpaid debt accrued in 2007.

Yellowfin could not “revive its rights” by “purporting to accelerate” the
note in 2020, see Wells Fargo Bank, N.A. v. Express Limousines, Inc., 2022 WL
3048235, at *3 (Tex. App.— Austin Aug. 3, 2022), because the foreclosure had

already accelerated the junior loan, see, e.g., McLemore, 872 SW. 2d at 291

12



(foreclosure constitutes acceleration on an installment debt); Shepler, 563
S.W.2d at 385 (same). Thus, Yellowfin's “proper remedy” —indeed its only
post-foreclosure remedy, Marhaba, 457 SW.3d at 215—was to pursue a
money judgment within the applicable limitations period. See Diversified

Mortg. Invs., 576 S.W.2d at 808.

2. Yellowfin’s suit is untimely under any applicable statute of
limitations.

Section 51.003(a) of the Texas Property Code provides the appropriate
statute of limitations for post-foreclosure claims to mortgage debt.
PlainsCapital Bank v. Martin, 459 S.W.3d 550, 555 (Tex. 2015). “[W]henever a
borrower is sued after real property is sold at a foreclosure sale ... and
judgment is sought against the borrower because the foreclosure sale price
is less than the amount owed, then [] the suit is for a “deficiency judgment,””
id., and “must be brought within two years,” Tex. Prop. Code § 51.003(a).

Yellowfin is wrong that Section 51.003(a) does not apply to deficiency
actions brought by junior creditors. Section 51.003(a) neither says nor implies
that it excludes from coverage a deficiency on a junior loan secured by the
foreclosed-on property. That is, nothing in the statute indicates that the two-
year limitations period applies only when a foreclosure is performed by the
same lienholder who later seeks a deficiency judgment. To the contrary,
Section 51.003(a) applies to “any action brought to recover the deficiency.”

Tex. Prop. Code §51.003(a) (emphasis added). Even if (counterfactually)

Section 51.003(a) applied only to senior lienholders, then the default

13



four-year statute of limitations for enforcing unpaid debt under Texas Civil
Practice & Remedies Code § 16.004(a)(3) would apply to a junior creditor’s
post-foreclosure right to collect.3 Because Yellowfin tried collecting the debt
more than twelve years after its claim accrued, the suit is untimely under

any applicable statute of limitations.

3. The authorities relied on by the court of appeals are
completely off point.

a. Relying on Holy Cross v. Wolf, 44 S.W.3d 562 (Tex. 2001), the court of
appeals held that if a note contains an acceleration clause, the creditor’s
claim to a money judgment accrues and the limitations period starts only
when the holder exercises its acceleration right. AP015-16. Under this theory,
Yellowfin and its predecessors-in-interest could accelerate the note and
thereby trigger the limitations period at any time they wished, from the
original default and foreclosure in 2007 until March 2025, when the claim to
any remaining balance would automatically accrue under the balloon-
payment provision.

This is wrong because Holy Cross and the statutory provision it interprets,
Section 16.035(e), apply only to debts secured by real property. See Tex. Civ.
Prac. & Rem. Code §16.035(e). Holy Cross is irrelevant here, where the

3 Although this is the statute of limitations that the court below applied,
it erred in determining when the statute of limitations began to run. See
APO015.
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foreclosure extinguished the lien (eliminating the security interest) and
accelerated the junior loan. See supra at 10-13.

The junior loan’s acceleration clause merely provided an additional, pre-
foreclosure recovery option to Yellowfin’s predecessor-in-interest. The
clause treated a pre-foreclosure default on the senior loan as a default on the
junior loan, giving the junior lienholder the right to accelerate its note even
when the senior lienholder had not foreclosed. But the senior lienholder did
foreclose on Santos’s home, so the junior creditor’s note was accelerated,
supra at 12-13, and Yellowfin’s claim accrued.

b. The court of appeals’ reliance on Mandarino v. Sherwood Lane Invs. LLC,
2016 WL 4034568 (Tex. App.—Houston [1st] July 26, 2016), reveals a deep
confusion in the courts of appeals about when a creditor has a right to sue
following a foreclosure and what statute of limitations applies.

First, the court of appeals ignored the common-law principles outlined
above (at 10-12) about a junior creditor’s post-foreclosure right of recovery,
relying instead on an error Mandarino made (in dicta) treating Section 51.003
as creating a special deficiency-judgment claim. AP014-16. But Section
51.003(a) “does not create the right to bring an action for a deficiency.”
Trunkhill Cap., Inc. v. Jansma, 905 S.W.2d 464, 468 (Tex. App.—Waco 1995). It
“merely places a procedural limitation on a traditional common-law right of
action.” Id. As long as this confusion about when a creditor has a right to sue

following a foreclosure reigns, creditors will have their pick —they can either

15



assert a right to a money judgment following foreclosure as the Legislature
intended, see Wesley, 2006 WL 22213, at *3, or they can circumvent any
limitations period by claiming this right never accrued.

Second, the court of appeals relied on Mandarino to hold that Section
51.003(a)’s two-year statute of limitations for post-foreclosure deficiencies
did not apply to Yellowfin’s suit. AP013-15. While Yellowfin’s claim is
untimely under any limitations period, Mandarino’s holding is nevertheless
wrong and will continue to cause confusion if this Court does not intervene.

Mandarino relied only on Mays v. Bank One, N.A., 150 S.W.3d 897 (Tex.
App.—Dallas 2004), to hold that Section 51.003(a) does not apply to junior
creditors. Mandarino, 2016 WL 4034568, at *8. But this reliance was
misplaced, as Mays involved a timely claim and a different provision. Mays,
150 S.W.3d at 900. Notably, the provision Mays addressed applies only to
deficiency actions for indebtedness “secured by a lien or encumbrance on
the real property that was not extinguished by the foreclosure,” see Tex.
Prop. Code §51.005(c), whereas Section 51.003(a) applies to “any action
brought to recover the deficiency” after (and resulting from) a foreclosure,
Tex. Prop. Code § 51.003(a). Thus, treating Section 51.005(c) as applying to
only senior lienholders (as Mays did) while treating Section 51.003(a) as
covering all creditors is precisely what the statutory language demands.

c. In any case, the court of appeals failed to appreciate what distinguishes

this case from Mandarino, which, even if its reasoning were not flawed,

16



would not apply here. Whereas Mandarino involved two loans made on
separate days for different purposes, the junior and senior loans here were
created on the same day, as part of the same transaction, secured by the same
property.

“[A] court may determine, as a matter of law, that multiple separate
contracts, documents, and agreements were part of a single, unified
instrument.” Rieder v. Woods, 603 S.W.3d 86, 94 (Tex. 2020) (quotation
omitted). In doing so, it may consider whether each agreement was “a
necessary part of the same transaction.” Id. (quotation omitted). Specifically,
Texas courts have interpreted two mortgages as a single contract where one
note references the other, Cowan v. Wilson, 85 SSW.2d 823, 824 (Tex. App.—
Amarillo 1935), or where the two notes were executed contemporaneously,
Goode v. Davis, 135 S.W.2d 285, 288 (Tex. App.—Forth Worth 1939).

The junior and senior loans here were executed contemporaneously by
the same lender and were each “a necessary part” of the transaction—
without both, Santos could not have financed the home. See Rieder, 603
S.W.3d at 94 (quotation omitted). And by the junior loan’s terms, a default
on the senior loan was also a default on the junior loan, 1CR9 ] 11, so “they
must be considered as one contract,” see Cowan, 85 S.W.2d at 824. Thus, the
foreclosure resulted in a deficiency on the obligation subject to Section

51.003’s limitations even if that statute does not cover a deficiency on a

separate loan transaction secured by the foreclosed-on property.
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The Legislature enacted Section 51.003 to protect debtors, not to confer a
hidden benefit on lenders for breaking the transaction to finance one house
into two notes. Yet, if the decision below is not overturned, lenders could
circumvent the statute’s constraints simply by requiring a borrower to
execute two mortgages. On default, the lender could foreclose one mortgage,
recover the security, and then sue on the other note unencumbered by any
limitations period. This result is contrary to Section 51.003’s text and should

be rejected.

B.  Yellowfin waived its acceleration rights by failing to act for
over twelve years.

Even assuming (counterfactually) that the 2007 foreclosure did not
accelerate the junior loan and Yellowfin had carte blanche to accelerate the
note at any time after Santos’s default (including after the foreclosure),
Yellowfin and its predecessors-in-interest waived their contractual
acceleration rights by sitting on them for more than twelve years.

In just four sentences, the court of appeals rejected Santos’s waiver
argument, conflating it with her statute-of-limitations defense. It apparently
understood Santos to argue that Yellowfin waived its claim by waiting to
sue for twelve years after the claim accrued. But Santos actually contended
that even if Yellowfin’s claim did not accrue at the 2007 foreclosure, then
Yellowfin implicitly waived its contractual acceleration rights by failing to

exercise them for over a decade.
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Under “well established” Texas law, Alford, Meroney & Co. v. Rowe, 619
S.W.2d 210, 213 (Tex. App.—Amarillo 1981), a party implicitly waives a

i

contractual right when it has an “existing right,” “actual knowledge of its

existence,” and engages in “conduct inconsistent with the right,” Ulico Cas.
Co. v. Allied Pilots Ass'n, 262 SW.3d 773, 778 (Tex. 2008). In analyzing these
elements, “courts must consider the totality of the circumstances.” LaLonde
v. Gosnell, 593 SSW.3d 212, 220 (Tex. 2019). A party acts inconsistently with a
contractual right through “[s]ilence or inaction, for so long a period as to
show an intention to yield [the] right.” Tenneco Inc. v. Enter. Prods. Co., 925
S.W.2d 640, 643 (Tex. 1996). In addition to weighing the amount of time a
party sits on their contractual right, courts also consider “inequitable
consequences” that result from enforcing the right. See Cal-Tex Lumber Co. v.
Owens Handle Co., 989 S.W.2d 802, 812 (Tex. App.—Tyler 1999). Thus, “[1]oss
of the right to accelerate may result from [a creditor’s] inconsistent or
inequitable conduct.” McGowan v. Pasol, 605 SW.2d 728, 732 (Tex. App.
1980 —Corpus Christi). Santos has established Yellowfin’s waiver.

Under Yellowfin’s theory, the junior loan remained an installment debt
after the foreclosure extinguished the note’s security interest, and its
acceleration clause permitted the creditor to immediately collect the
remaining balance at any time after default. If this contractual acceleration
right survived the foreclosure (and it did not, supra at 10-13), it was a

waivable right, which can “spring from law or, as in this case, from a
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contract.” Tenneco Inc., 925 SW.2d at 643. Additionally, Yellowfin’s
predecessors-in-interest knew Santos had defaulted on the junior loan,
triggering their alleged acceleration rights. 1ICR9 {11; RR20:12-16. By
purportedly purchasing the junior loan, Yellowfin “step[ped] into the shoes”
of the assignor and had the same acceleration rights and knowledge of those
rights as its predecessors. See Sw. Bell Tel. Co. v. Mktg. on Hold Inc., 308 S.\W.3d
909, 916 (Tex. 2010).

Yellowfin and its predecessors-in-interest also acted inconsistently with
their alleged acceleration rights. They sat on those purported rights from
November 2007 until March 2020 —over twelve years. See RR26:18-27:3. This
period far surpasses those where courts have found waivers of contractual
rights when parties waited long periods of time before exercising them. See,
e.g., Tenneco Inc., 925 S.W.2d at 643-44 (three years); Vinewood Cap., LLC v.
Sheppard Mullin Richter & Hampton, LLP, 735 F. Supp. 2d 503, 516-19 (N.D.
Tex. 2010) (same); Trelltex, Inc. v. Intecx, LLC, 494 SW.3d 781, 791-94 (Tex.
App.—Houston [14th] 2016) (nearly six years). This is not a situation where
a creditor promptly contacted a debtor to recover an unpaid balance upon
default, which would not be a waiver of the debtor’s collection rights.
Instead, no creditor even tried contacting Santos about this loan for more
than twelve years, which constitutes “silence and inaction for such an

unreasonable period of time” that “clearly indicate[s] [Yellowfin’s] intention
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to waive [its] right to assert this claim.” Williams v. Moores, 5 S.W.3d 334, 336-
37 (Tex. App.—Texarkana 1999).

Other equitable considerations further support a finding of waiver here.
The junior loan was not a run-of-the-mill note. Instead, it contained
numerous predatory terms that contributed to one of the worst financial
crises in this country’s history, such as a high interest rate and balloon-
payment provision. Santos borrowed this money to help finance a home that
was foreclosed on over a decade ago. Forcing Santos to pay any remaining
balance on the loan and Yellowfin's attorney’s fees under these
circumstances, even if the statute of limitations has not run, is precisely the
type of “inequitable consequences” that the waiver doctrine is designed to
prevent. See Cal-Tex Lumber Co., 989 S.W.2d at 812.

Yellowfin admitted below that sitting on rights for twelve years could
constitute waiver, AP176, and argued only that the relevant period for
assessing waiver resets after each assignment to a successive creditor.
Yellowfin is wrong. As an assignee, Yellowfin “suffered the same injury as
the assignor[]” and has only the “same ability to pursue [related] claims.”
See Sw. Bell Tel. Co., 308 S.W.3d at 916. This Court should not ignore the years
that lapsed while past creditors sat on their rights before Yellowfin allegedly
purchased the junior loan in 2019. If it did, any party could circumvent a

waived right by assigning it to another entity (for a price, of course), which
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could then exercise the right. The result would eviscerate the time-honored

waiver doctrine.
II. The issues presented are important and recurring.

A. Numerous cases in Texas present the same issues as this case.
Yellowfin filed over 270 other breach-of-contract suits in Texas. AP065. The
similarities between Santos’s case and those other cases are striking. For
example, in each of the thirty Dallas County cases, Yellowfin tried to recover
unpaid balances of junior mortgages offered during the heyday of predatory
lending, between 2004 and 2007. These loans had high interest rates (8.525%-
12.375%) and large percentages of the principal loan balances remained
outstanding (presumably because the high interest rates made paying down
principal difficult and resulted in foreclosure).

The decision below will thus have wide-ranging effects. Yellowfin will
use it in other cases to enforce long-forgotten loans with terms so predatory
that Yellowfin’s counsel would “not ... advise anybody to take” them. See
RR12:6-7. Yellowfin may also cite the decision as persuasive authority in
other states where it has filed similar suits. Thus, the over 270 Yellowfin
cases likely do not fully capture the pernicious effect of the court of appeals’
decision. Other entities could follow Yellowfin’s example by purchasing and
suing to recover unpaid balances on predatory loans used to finance homes

foreclosed on during the mortgage crisis.
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B. Without this Court’s intervention, lower courts will be unable to
correct the misunderstandings of law embraced by the decision below. As
explained (at 16), Mandarino v. Sherwood Lane Invs., LLC, 2016 WL 4034568
(Tex. App.—Houston [1st] July 26, 2016), held that Section 51.003(a)’s two-
year statute of limitations does not apply to junior creditors, even though the
statute covers “any action” to recover a post-foreclosure deficiency. The
court of appeals in this case cemented that atextual interpretation and
subverted the Legislature’s limitations on deficiency actions. Courts faced
with a junior creditor’s deficiency claim —as in the over 270 other Yellowfin
cases—could apply Mandarino and the decision below, creating a domino
effect that only this Court can prevent. This Court should intervene to accord
Section 51.003(a) its plain meaning—"“any action brought to recover the
deficiency must be brought within two years of the foreclosure sale” —before

the courts of appeals’ errors do more damage.
Prayer for Relief

The petition for review should be granted.

Respectfully submitted,”

" Counsel gratefully acknowledges the work of Holly Petersen and Jeffrey
Talley, third-year students in Georgetown Law’s Appellate Courts
Immersion Clinic, who played key roles in researching and writing this brief.
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10/2/2020 3:50:32 PM

Marilyn Burgess - District Clerk

Harris County

Envelope No: 46809271

By: FORD, DAVIA

Filed: 10/2/2020 3:50:32 PM

CAUSE NO. 2020-35442
YELLOWFIN LOAN SERVICING IN THE 295™ JUDICIAL
CORP., AS SUCCESSOR IN
INTEREST TO FIRST FRANKLIN,

Plaintifi, Counter Defendant DISTRICT COURT OF

<
fi)

DEYSIR. SANTCS
Diefendant, Counter Plaintiff

hora e N s M SR L s A

HARRIS COUNTY, TEXAS

FINAL SUMMARY JUDGMENT

BE IT REMEMBERED that on this day came to be heard Plaintiffs Motion for Summary
‘ Defendant’s response and Plaintdl's reply,

Judgrment\ The Court has determined that it has jurisdiction over the subject matter and the parties
in this proceeding.

The Court, having considered the pleadings and official records on file in this cause, the
evidence, and the arguments of the parties and/or thelr counsel &fenyy finds that there is no
genuine issue about any material fact, and that Plaintiff is entitled to judgment as a matter of law.
Fhessiserainsidisosnsesebrsedirntsinddrnsieesdribitnimmnisrseponodsrtns
sudoromtbyrefresosdsesin

The Court hereby RENDERS judgment for Plaintiff, Yellowfin Loan Servicing Corp.

T IS HEREBRY ORDERED, ADJUDGED, AND DECREED that Plaintiff, Yellowfin
Loan Servicing Corp., recover from Defendant, Deysi B Santos, judgment for the following:

i. $21,023.13 as the accelerated principal amount due under the contract;

2. $ S5.160.00 in reasonable and necessary attorney’s fees for the

prosecution of this case through this judgment;

3. All costs of court;) and -
S.0%
4. Post-judpment interest on all of the above amounts at the rale of PSS

compounded annually, from the date this judgment is rendered until all amounts are paid in full;
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that if Defendant

unsuceessfully appeals this judgment to an interruediate court of appeals, Plaintiff will additionally

necessary attorney fees that would be incwrred by Plaintiff in defending the appeal.
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IT IS FURTHER ORDERED, ADIUDGED AND DECREED that if Defendant
unsuccessfully appeals this judgment to the Texas Supreme Court, Plaintiff will additionally
recover from Defendant the amount of $12,000.00, representing the anticipated reasonable and
necessary fees that would be incurred by Plaintiff in defending the appeal.

IT IS FURTHER GRDERED, ADJUDGED AND DECREED that this judgment finally
disposes of gl claims and all parties, and is appealable. Al relief not expressly granted in this
judgment is dented.

It is further ORDERED, ADJUDGED, and DECREED that execution immediately issue
on this judgment.

This is a final judgment that disposes of all parties and all claims,

SIGNED on L2020
Signed: 6(1@%
12/22/2020 o '
JUDGE PRESIDING
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Affirmed and Memorandum Opinion filed July 12, 2022.

In The

Fourteenth Conrt of Appeals

NO. 14-21-00151-CV

DEYSI R. SANTOS, Appellant
V.

YELLOWEFIN LOAN SERVICING CORP., AS SUCCESSOR IN INTEREST
TO FIRST FRANKLIN, Appellee

On Appeal from the 295th District Court
Harris County, Texas
Trial Court Cause No. 2020-35442

MEMORANDUM OPINION

After appellant Deysi R. Santos defaulted on a promissory note, the note’s
owner accelerated all payments due under the note and, when Santos still did not
pay, sued to recover the balance owed. Appellee Yellowfin Loan Servicing Corp.
owned the note and moved for summary judgment on its breach of contract claim
against Santos. The trial court granted the motion and awarded Yellowfin its

claimed damages.
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Santos appeals and raises nine numbered issues, many of which overlap.
Boiled down, Santos (1) challenges Yellowfin’s ownership of the note, (2) asserts
a limitations defense, and (3) contends that Yellowfin failed to meet its summary
judgment burden. After considering the parties’ arguments and the record before

us, we overrule each of Santos’s issues and affirm the trial court’s judgment.
Background

On April 28, 2005, Santos executed two loans to purchase a residential
property: one for $97,592.00 (the “First Loan”) and the second for $24,398.00 (the
“Second Loan”). The Second Loan is at issue in today’s case and consists of a
promissory note (the “Note”), secured by a deed of trust. Santos obtained both
loans from First Franklin, a division of National City Bank of Indiana. Under the
Note, Santos agreed to pay, in monthly installments, the principal balance as well

as all interest and other amounts due at the time of the final payment.

Santos defaulted on her payment obligations. The mortgagee® foreclosed on
the First Loan in November 2007. The property sold for $104,745.76. The
proceeds from the foreclosure satisfied the First Loan and extinguished all junior

liens, including the lien underlying the Note.

In 2019, Yellowfin purchased the outstanding Note and became the putative
current owner and holder of the Note. Santos contests Yellowfin’s ownership,
which we discuss below. Yellowfin sent Santos notice of the purchase. Yellowfin
then sent a notice of intent to accelerate the payments due under the Note, as a
result of Santos’s default. Per the notice, Santos had thirty days to cure the default;

if she did not, Yellowfin intended to accelerate the Note. Santos did not timely

! The original mortgagee was First Franklin, and the mortgagee at the time of foreclosure
was National City Bank.
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cure, and Yellowfin accelerated all payments due under the Note. Santos did not

remit payment.

Yellowfin sued Santos for breach of the promissory note and alleged that the
amount owed under the Note was $21,023.13. This amount did not include any
amount owed but not paid prior to June 1, 2019; Yellowfin waived its right to
collect those amounts. Santos counterclaimed for fraud and violation of the Texas
Debt Collection Practices Act (“TDCPA™).2

Yellowfin moved for summary judgment on its claim. Santos responded and
raised the arguments she again raises on appeal, which we discuss in more detail
below. The trial court granted Yellowfin’s motion, awarded $21,023.13 in
damages, and awarded trial and conditional appellate attorney’s fees, costs of

court, and post-judgment interest. Santos appeals.
Issues Presented

Santos presents nine numbered issues for review, which we copy verbatim

here. We address overlapping issues together, when appropriate.

1. Did any court have jurisdiction to hear Yellowfin’s claim where
Yellowfin could not prove it was the owner of the non-negotiable
instrument it wanted to enforce?

2. Was there just a single transaction between First Franklin as the lender
and Ms. Santos as the borrower when both simultaneous loans between
the parties were contractually included in the one loan agreement to
finance just one house?

3. Is the two-year limitations period in Tex. Prop. Code § 51.003 for
collecting a mortgage deficiency applicable to the Note when there was
only one lender who financed the purchase of the property and the
foreclosure of the related First Loan by that lender voided the lender’s
lien for the Note, leaving it with only an unsecured deficiency claim?

2 Santos non-suited her fraud claim, and the trial court disposed of the TDCPA claim in
the final judgment.
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. Is the four-year limitations period for debt in Tex. Civ. Prac. & Rem.
Code § 16.004 applicable to the Note when the lender’s cause of action
contractually accrued no later than the date of foreclosure of the linked
First Loan in 2007?

. Was the summary judgment below void because it failed to meet the
standards in Tex. R. Civ. P. 166a and failed to follow relevant precedent?

. Where there are no servicing records for a 2005 loan, does a 2019 guess
by the alleged fourth owner of the loan since a 2007 foreclosure, meet the
summary judgment standard in Tex. R. Civ. P. 166a to establish the
amount that might be owed by the original borrower?

. Was the Note still an obligation “secured by a real property lien” when it
was acquired by a buyer of defaulted debt more than twelve years after
the lien against the property was voided by foreclosure of the First Loan?

. Does public policy require the owner of a defaulted loan to sue before
twelve years after its claim contractually accrued?

. Is the right to sue on a debt waived if no action is taken on it for more
than twelve years after the right contractually accrued?

Analysis

Ownership of the Note

In her first issue, Santos argues that the Note was a non-negotiable

instrument and that Yellowfin had no standing to enforce it.

In Texas, negotiable instruments are governed by the Uniform Commercial

Code (“UCC”), as adopted by the Texas Legislature and codified in the Texas

Business and Commerce Code. See Amberboy v. Societe de Banque Privee, 831
S.W.2d 793, 793 (Tex. 1992); Tex. Bus. & Com. Code tit. 1, 8§ 1.101-12.004

(“Uniform Commercial Code”). “Negotiable instrument” means an unconditional

promise or order to pay a fixed amount of money, with or without interest or other

charges described in the promise or order, so long as the promise or order does not

state any other undertaking or instruction by the person promising or ordering

payment to do any action in addition to the payment of money. Tex. Bus. & Com.
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Code §3.104(a). A promise or order is unconditional unless it states an express
condition to payment, that the promise or order is subject to or governed by
another record, or that rights or obligation with respect to the promise or order are
stated in another record. Id. 8 3.106(a).

Santos does not dispute that the Note is a promise to pay. However, Santos
argues that the Note violates section 3.106 because the promise is governed by
another record or because the rights or obligation with respect to the promise to
pay are stated in another record. Specifically, Santos points to sections 11 and 15
of the Note, and those sections’ references to other documents. Section 11,
governing default and remedies, provides that Santos will be in default if she fails
to keep any of her agreements “under this Note or under any other agreement with
[the lender].” (Emphasis added.) Section 15, governing signatures, states: “You
have read and agree to all provisions of this Note including those on pages 1
through 3 and in the Disclosure Statement which are incorporated herein by
reference. . . . See pages 1, 2 and 3 and the Disclosure Statement for additional
important terms and conditions.”  (Emphasis added.) The Note defines
“Disclosure Statement” as “the separate federal truth-in-lending disclosure
statement of even date provided to you, the terms of which are incorporated by
reference in this Note.” Disclosures in the Disclosure Statement “are contract

terms,” according to the Note.

We agree with Santos that the Note is rendered non-negotiable by its
statement that the terms of the Disclosure Statement are incorporated by reference.
A mere “reference to another record does not of itself make the promise or order
conditional.” Id. 8§ 3.106(a). But when a note specifically incorporates by

reference the terms of other documents, the promise is no longer conditional
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because one must examine those other documents to determine if they place

conditions on payment.

For instance, in FFP Marketing Co. v. Long Lane Master Trust 1V, 169
S.W.3d 402, 409 (Tex. App.—Fort Worth 2005, no pet.), a note stated that “[a]ll of
the terms of the Loan Agreement and the Indenture are incorporated into this Note
by reference, with the same effect as if they were reprinted here in full.” Because
the note was governed by the terms of another writing, requiring one to look
outside the note to determine if payment was conditional or if the terms of that
document altered the rights with respect to payment, the court concluded that the
note was not a negotiable instrument. Id. This court has held similarly. See
Guniganti v. Kalvakuntla, 346 S.W.3d 242, 249 (Tex. App.—Houston [14th Dist.]
2011, no pet.) (language in note stating that “[a]dditional advances will be made in
accordance with the terms and conditions of the Loan Agreement, reference to
same being here made for all purposes” burdened the note with the conditions of
the other document and rendered the note non-negotiable); Mitchell v. Riverside
Nat’l Bank, 613 S.W.2d 802, 803 (Tex. App.—Houston [14th Dist.] 1981, writ
ref’d n.r.e.) (language in note that it “is subject to and governed by said contract,
which is hereby expressly referred to, incorporated herein and made a part hereof”
destroyed the negotiability of the instrument and rendered the instrument burdened
by the terms within the extrinsic contract). These holdings state the law in Texas.
See Cont’l Nat’l Bank of Fort Worth v. Conner, 214 S.W.2d 928, 931 (Tex. 1948)
(indicating that an otherwise negotiable instrument can be rendered non-negotiable
iIf it is burdened with the conditions of another agreement); Great N. Energy, Inc.
v. Circle Ridge Prod., Inc., 528 S.W.3d 644, 661 (Tex. App.—Texarkana 2017,

pet. denied) (language that “Deed of Trust, Security Agreement and Financing

APO10



Statement are incorporated herein by this reference for all purposes as if fully set

forth at length herein” rendered note non-negotiable).

It does not matter whether the terms of the Disclosure Statement actually
placed conditions on Santos’s payment. As the commentary to section 3.106
explains, “It is not relevant whether any condition to payment is or is not stated in
the writing to which reference is made. The rationale is that the holder of a
negotiable instrument should not be required to examine another document to
determine rights with respect to payment.” Tex. Bus. & Com. Code § 3.106

cmt. 1.

Because the Note expressly incorporates the terms of the Disclosure
Statement, the Note is burdened by those terms and rendered non-negotiable.
Accordingly, the Business and Commerce Code does not govern enforcement of
the Note; contract law does. See FFP Mktg., 169 S.W.3d at 409.

A party not identified in a note who is seeking to enforce it as the owner or
holder must prove the transfer by which it acquired the note. See Leavings v.
Mills, 175 S.W.3d 301, 309 (Tex. App.—Houston [1st Dist.] 2004, no pet.). Under
Texas law, the transfer of a note may be proved by testimony or documentation.
See id. at 312. An unexplained gap in the chain of title creates a genuine issue of

material fact. See id. at 309.

Yellowfin’s records custodian, Matt Miller, testified by affidavit that
Yellowfin acquired the Note in August 2019 as part of a pool of mortgages sold by
RCS Recovery Services, LLC, and that Yellowfin lawfully held the Note. Miller
also attached a copy of the Note, to which a series of putative indorsements and

allonges were affixed.> The first two indorsements show that First Franklin

 An indorsement is the placing of a signature, sometimes with an additional notation, on
the back of a negotiable instrument to transfer or guarantee the instrument or to acknowledge
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indorsed the Note to First Franklin Financial Corporation, which then indorsed it to
Dreambuilder Investments, LLC. Dreambuilder then executed an allonge to RCS
Recovery Services, LLC, which then sold the Note and also executed an allonge to
Yellowfin. Even though the Note is not governed by the Business and Commerce
Code, the indorsements and allonges on the Note, as well as the purchase and sale
agreement between RCS and Yellowfin, “constitute more than a scintilla of
evidence of the assignments of title, and therefore ownership,” from the original
owner, First Franklin, to the ultimate owner, Yellowfin. Diversified Fin. Sys., Inc.
v. Hill, Heard, O Neal, Gilstrap & Goetz, P.C., 99 S.W.3d 349, 357 (Tex. App.—
Fort Worth 2003, no pet.) (even though indorsements on note did not create a
presumption of ownership upon transfer, as they would have under the UCC, they
nonetheless constituted probative evidence of assignment of ownership). Thus,
Yellowfin met its initial summary judgment burden to establish that it owned the
Note. Santos did not offer any controverting evidence that would raise a fact issue

on Yellowfin’s ownership.

Although we agree with Santos that the Note is a non-negotiable instrument,
because Yellowfin otherwise established ownership, we nonetheless overrule her

first issue challenging Yellowfin’s ownership of, and standing to enforce, the Note.
B.  Statute of Limitations

In her second, third, fourth, and seventh issues, Santos argues that

Yellowfin’s claim was time-barred.

According to Santos, the Note was part of a single loan agreement, which

included the First Loan; the lender’s foreclosure on the First Loan in 2007

payment. See “Indorsement,” Black’s Law Dictionary (11th ed. 2019). An allonge is “[a] slip of
paper sometimes attached to a negotiable instrument for the purpose of receiving further
indorsements when the original paper is filled with indorsements.” “Allonge,” Black’s Law
Dictionary (11th ed. 2019).
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extinguished all junior liens; and any right to enforce the Note accrued at that
point. Thus, Santos contends, the statute of limitations expired two years after
foreclosure, in 2009 or 2011. Because Yellowfin did not file suit until 2020,

Santos argues that the suit is time-barred.

Santos and Yellowfin disagree on when Yellowfin’s claim accrued and
which statute of limitations applies to Yellowfin’s claim. Yellowfin posits that its
claim did not accrue until it accelerated the note, and the six-year limitations
period found in the UCC applies. See Tex. Bus. & Com. Code § 3.118 (providing
statute of limitations to sue on negotiable instruments is six years). Santos believes
that Yellowfin’s claim accrued at the point of foreclosure, and the two-year
limitations period for deficiency claims applies. See Tex. Prop. Code § 51.003(a)
(if sale price from foreclosure is less than unpaid balance of indebtedness, action to

recover deficiency must be brought within two years of foreclosure sale).

If the limitations period for deficiency claims applies, then Yellowfin’s suit
Is time-barred. Whenever a borrower is sued after real property is sold at a
foreclosure sale, and judgment is sought against the borrower because the
foreclosure sales price is less than the amount owed, “then (1) the suit is for a
‘deficiency judgment,” (2) the suit must be brought within two years of the
foreclosure sale, and (3) the suit is governed by § 51.003.” PlainsCapital Bank v.
Martin, 459 S.W.3d 550, 555 (Tex. 2015). But when a senior lienholder forecloses
on its lien, and the proceeds of that sale do not satisfy the debt from a junior lien,
section 51.003 does not apply to the junior lienholder’s suit to recover the value of
its note. This is because the junior lienholder has not foreclosed on its lien; only

the senior lienholder has.

Two cases are illustrative. In Mays v. Bank One, N.A., 150 S.W.3d 897, 898
(Tex. App.—Dallas 2004, no pet.), the appellant executed two different promissory

APO13



notes to different lenders. When the appellant defaulted, the senior lienholder
foreclosed but was only able to satisfy the first debt. 1d. No proceeds were left for
the junior lienholder, so that holder sued for the value of its promissory note. Id.
The appellant aimed to use the property’s fair market value to offset the claimed
deficiency under Texas Property Code section 51.005, which only applies after a
foreclosure sale results in a deficiency. See id. at 899; Tex. Prop. Code § 51.005.
However, the court found the statute inapplicable, noting that “the only foreclosure
was of the lien held by” the senior lienholder. Mays, 150 S.W.3d at 900. Because
the second lien remained wholly unsatisfied and the second lien was extinguished

by the foreclosure, the court held that the statute did not apply. Id.

The First Court of Appeals held similarly in Mandarino v. Sherwood Lane
Investments, LLC, No. 01-15-00192-CV, 2016 WL 4034568 (Tex. App.—Houston
[1st Dist.] July 26, 2016, no pet.) (mem. op.). There, appellants purchased a third
party’s ownership interest in an apartment complex and signed a promissory note
with the third party as payee. Id. at *1. The third party still owed a portion of the
principal from its original purchase of the apartment complex (the “First Lien
Principal”), which it incorporated into the new promissory note. 1d. The original
note on the First Lien Principal was designated the “wrapped note” and the note
signed by appellants was named the “wraparound note.” ld. The senior lienholder,
who had possession of the wrapped note, foreclosed on its lien after appellants
defaulted on their obligations to both notes. Id. at *8. However, the proceeds of
that sale did not satisfy any of the debt from the junior lien, which was the
wraparound note. Id. The junior lienholder sued to recover the unpaid balance of
its note, and appellants argued that section 51.003 applied to time-bar the suit. Id.
at *2, 7. But the court of appeals held that the section did not apply: “Just as there

was no foreclosure by the junior lienholder in Mays, so was there no foreclosure by
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Sherwood Lane in the instant case.” Id. at *8. Because the court concluded that
the junior lienholder was not seeking a deficiency judgment when it sued on its
promissory note, it was not subject to the statute of limitations for deficiency

judgments. Id.

Yellowfin is not seeking a deficiency judgment from the 2007 foreclosure
sale. Yellowfin (or its predecessor-in-interest) did not foreclose on the Note.
Rather, a separate lender foreclosed on the First Loan, and the proceeds from that
sale did not satisfy the debt owing under the Note. Thus, section 51.003 does not
apply to Yellowfin’s suit. See id.; Mays, 150 S.W.3d at 900.

Rather, Yellowfin’s suit is subject to a four-year limitations period. The
statute of limitations on a suit for debt is four years after the cause of action
accrues. See Tex. Civ. Prac. & Rem. Code § 16.004(a)(3). The statute of
limitations on foreclosure of a real estate lien similarly is four years from the date
of accrual of the cause of action, but “the four-year limitations period does not
begin to run until the maturity date of the last note, obligation, or installment.” Id.
8 16.035(a), (e). The question becomes whether Yellowfin’s claim accrued more

than four years before it filed suit.

If a promissory note contains an optional acceleration clause, limitations
does not automatically start to run upon default; an action accrues “only when the
holder actually exercises its option to accelerate” the entire note. See Holy Cross
Church of God in Christ v. Wolf, 44 S.W.3d 562, 566 (Tex. 2001).

It is undisputed that the Note contains an optional acceleration clause* and

that Yellowfin accelerated the Note on March 25, 2020, which was three months

* The Note provides:

You will be in default under this Note if . . . you fail to make any payment or pay
other amounts owing under this Note when due[.] . . . If you are in default, in
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before filing suit. Santos did not present any controverting evidence, such as
evidence that some other party accelerated the Note at an earlier date.
Accordingly, Santos did not raise a fact issue regarding her defense that
Yellowfin’s claim accrued outside the applicable limitations period.® See, e.g.,
Ocean Transp., Inc. v. Greycas, Inc., 878 S.W.2d 256, 267 (Tex. App.—Corpus
Christi 1994, writ denied) (when note provided that lender, at its option, could
declare note immediately due and payable upon default of any installment, date of

acceleration triggered limitations period).
We overrule Santos’s second, third, fourth, and seventh issues.
C. Propriety of Summary Judgment

In her fifth and sixth issues, Santos argues that Yellowfin failed to meet its

summary judgment burden under rule 166a.

Santos first argues that the trial court failed to make reasonable inferences
and resolve any doubts in Santos’s favor, which we construe to mean that the trial
court failed to correctly apply the summary judgment standard. For instance,
Santos asserts that “[lIJimitations on the Note began to run when First Franklin, the
original lender, acquired the right to declare all amounts due and payable” and that
“[t]he default on the First Loan caused the accrual of the cause of action to enforce

both the First Loan and the Note.” Santos continues, “[i]f the trial court had just

addition to any other rights and remedies we have under law and subject to any
right you may have to cure your default, we may do any of the following:
(aa) accelerate the entire balance owing under this Note after any demand or
notice which is required by law, which entire balance will be immediately due and
payable .. ..

5 When a plaintiff moves for summary judgment on its cause of action, the defendant may
respond by raising the affirmative defense of limitations, as Santos did here. In that
circumstance, the defendant is not required to prove its defense as a matter of law to defeat the
plaintiff’s summary judgment; it is simply required to raise a fact issue about its defense. See
Brownlee v. Brownlee, 665 S.W.2d 111, 112 (Tex. 1984) (affirmative defense of modification).
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upheld even a few of the points, as it was required to, then the issue of the special
two year limitations period for a suing on a deficiency . . . and the four years for
debt . . . would have immediately precluded summary judgment in favor of a
plaintiff who filed suit in 2020, more than twelve years after the cause of action
contractually accrued in 2007.” But these are legal arguments, not facts from
which inferences may be made or doubts to be resolved. Further, they are
premised on Santos’s contention that Yellowfin’s claim accrued upon Santos’s
foreclosure in 2007. As already explained, limitations does not bar Yellowfin’s

suit. The trial court did not err as Santos contends.

Santos also argues that Yellowfin did not offer competent summary
judgment proof of the amount of damages claimed. According to Santos, the

amount sought by Yellowfin was “a naked guess by someone with no knowledge.”
Yellowfin’s records custodian, Martin, testified:

According to Plaintiff’s records, Defendant owes a balance of
$21,023.13. Plaintiff is not accruing pre-judgment interest. The
balance owed was calculated by conducting an amortization of the
original principal amount of the Note in accordance with the terms
prescribed by the Note (ie: an amortization of $24,398.00 over twenty
years with interest accruing at a rate of 11.25 %, and a final balloon
payment of $17,263.03) then assuming that each and every payment
was timely made through May 1, 2019. To the extent any payment
was not made prior to June 1, 2019, Yellowfin waives its right to
collect that payment and is not seeking to recover any portion of that
payment through this lawsuit.

This uncontroverted evidence is sufficient to establish the amount owed.
See FFP Mktg., 169 S.W.3d at 411 (“Generally, an affidavit that sets forth the total
balance due on a note is sufficient to sustain an award of summary judgment.
Detailed proof of the balance is not required.”); Das v. Deutsche Bank Nat’l Tr.
Co., No. 05-12-01612-CV, 2014 WL 1022385, at *2 (Tex. App.—Dallas Mar. 5,
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2014, pet. denied) (mem. op.) (accepting affidavit testimony from an employee of
the “loan . .. servicing agent” as valid evidence of the balance due and owing on
the note, given the employee’s testimony that he had verified and researched the
loan’s history and current account information on behalf of the holder, Deutsche
Bank); Albright v. Regions Bank, No. 13-08-262-CV, 2009 WL 3489853, at *4
(Tex. App.—Corpus Christi Oct. 29, 2009, no pet.) (mem. op.) (“An affidavit
made on personal knowledge of the bank officer, which identifies the notes and
guaranty and recites the principal and interest due . . . is sufficient to support a
summary judgment motion.”); Greene v. Deutsche Bank Nat’l Tr. Co., No. 01-04-
00483-CV, 2005 WL 1244604, at *1, 3 (Tex. App.—Houston [1st Dist.] May 26,
2005, pet. denied) (mem. op.) (accepting the affidavit of a manager for the “loan
servicing agent” as a person sufficiently situated to testify on the balance owed,
based on synthesis of eleven records related to the loan’s account history). Santos
did not present any evidence that she owed a different amount of money or that she
was entitled to any credits or offsets (beyond the default amounts excused through
June 2019). E.g., Sandhu v. Pinglia Invs. of Tex., L.L.C., No. 14-08-00184-CV,
2009 WL 1795032, at *5 (Tex. App.—Houston [14th Dist.] June 25, 2009, pet.
denied) (mem. op.) (“Moreover, Sandhu has not presented any controverting
evidence raising a fact issue as to Pinglia Investments’s method of computation

and the accuracy of its figures.”).

We conclude that Yellowfin carried its summary judgment burden to show
its entitlement to the damages awarded. We overrule Santos’s fifth and sixth

Issues.
D. Remaining Issues

In her eighth and ninth issues, Santos asks whether public policy requires the

owner of a defaulted loan to sue before twelve years after its claim contractually
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accrued and whether the right to sue on a debt is waived if no action is taken on it
for more than twelve years after the right contractually accrued. These issues are
premised on Santos’s mistaken contention that Yellowfin’s claim to enforce the
Note accrued upon Santos’s foreclosure in 2007. We have already explained why

Santos’s position is unmeritorious. We overrule Santos’s eighth and ninth issues.
Conclusion

We affirm the trial court’s judgment.

Is/ Kevin Jewell
Justice

Panel consists of Justices Jewell, Zimmerer, and Hassan.
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TEXAS STATE LAW

Tex. Prop. Code § 51.002. Sale of Real Property Under Contract

Lien

(a)

Except as provided by Subsection (a-1), a sale of real property under
a power of sale conferred by a deed of trust or other contract lien
must be a public sale at auction held between 10 a.m. and 4 p.m. of
the first Tuesday of a month. Except as provided by Subsection (h),
the sale must take place at the county courthouse in the county in
which the land is located, or if the property is located in more than
one county, the sale may be made at the courthouse in any county in
which the property is located. The commissioners court shall
designate the area at the courthouse where the sales are to take place
and shall record the designation in the real property records of the
county. The sale must occur in the designated area. If no area is
designated by the commissioners court, the notice of sale must
designate the area where the sale covered by that notice is to take
place, and the sale must occur in that area.

(a-1) If the first Tuesday of a month occurs on January 1 or July 4, a public

(b)

sale under Subsection (a) must be held between 10 a.m. and 4 p.m. on
the first Wednesday of the month.

Except as provided by Subsection (b-1), notice of the sale, which must
include a statement of the earliest time at which the sale will begin,
must be given at least 21 days before the date of the sale by:

(1) posting at the courthouse door of each county in which the

property is located a written notice designating the county in
which the property will be sold;

(2) filing in the office of the county clerk of each county in which the

property is located a copy of the notice posted under Subdivision
(1); and
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(3) serving written notice of the sale by certified mail on each debtor

who, according to the records of the mortgage servicer of the debt,
is obligated to pay the debt.

(b-1) If the courthouse or county clerk's office is closed because of

(d)

inclement weather, natural disaster, or other act of God, a notice
required to be posted at the courthouse under Subsection (b)(1) or
filed with the county clerk under Subsection (b)(2) may be posted or
filed, as appropriate, up to 48 hours after the courthouse or county
clerk's office reopens for business, as applicable.

The sale must begin at the time stated in the notice of sale or not later
than three hours after that time.

Notwithstanding any agreement to the contrary, the mortgage
servicer of the debt shall serve a debtor in default under a deed of
trust or other contract lien on real property used as the debtor's
residence with written notice by certified mail stating that the debtor
is in default under the deed of trust or other contract lien and giving
the debtor at least 20 days to cure the default before notice of sale can
be given under Subsection (b). The entire calendar day on which the
notice required by this subsection is given, regardless of the time of
day at which the notice is given, is included in computing the 20-day
notice period required by this subsection, and the entire calendar day
on which notice of sale is given under Subsection (b) is excluded in
computing the 20-day notice period.

Service of a notice under this section by certified mail is complete
when the notice is deposited in the United States mail, postage
prepaid and addressed to the debtor at the debtor's last known
address. The affidavit of a person knowledgeable of the facts to the
effect that service was completed is prima facie evidence of service.
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(f-1)

Each county clerk shall keep all notices filed under Subdivision (2) of
Subsection (b) in a convenient file that is available to the public for
examination during normal business hours. The clerk may dispose of
the notices after the date of sale specified in the notice has passed.
The clerk shall receive a fee of $2 for each notice filed.

If a county maintains an Internet website, the county must post a
notice of sale filed with the county clerk under Subsection (b)(2) on
the website on a page that is publicly available for viewing without
charge or registration.

The entire calendar day on which the notice of sale is given,
regardless of the time of day at which the notice is given, is included
in computing the 21-day notice period required by Subsection (b),
and the entire calendar day of the foreclosure sale is excluded.

For the purposes of Subsection (a), the commissioners court of a
county may designate an area other than an area at the county
courthouse where public sales of real property under this section will
take place that is in a public place within a reasonable proximity of
the county courthouse as determined by the commissioners court and
in a location as accessible to the public as the courthouse door. The
commissioners court shall record that designation in the real
property records of the county. A designation by a commissioners
court under this section is not a ground for challenging or
invalidating any sale. A sale must be held at an area designated
under this subsection if the sale is held on or after the 90th day after
the date the designation is recorded. The posting of the notice
required by Subsection (b)(1) of a sale designated under this
subsection to take place at an area other than an area of the
courthouse remains at the courthouse door of the appropriate county.

Notice served on a debtor under this section must state the name and
address of the sender of the notice and contain, in addition to any
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other statements required under this section, a statement that is
conspicuous, printed in boldface or underlined type, and
substantially similar to the following: “Assert and protect your rights
as a member of the armed forces of the United States. If you are or
your spouse is serving on active military duty, including active
military duty as a member of the Texas National Guard or the
National Guard of another state or as a member of a reserve
component of the armed forces of the United States, please send
written notice of the active duty military service to the sender of this
notice immediately.”

Tex. Prop. Code § 51.003. Deficiency Judgment

(a)

If the price at which real property is sold at a foreclosure sale under
Section 51.002 is less than the unpaid balance of the indebtedness
secured by the real property, resulting in a deficiency, any action
brought to recover the deficiency must be brought within two years
of the foreclosure sale and is governed by this section.

Any person against whom such a recovery is sought by motion may
request that the court in which the action is pending determine the
fair market value of the real property as of the date of the foreclosure
sale. The fair market value shall be determined by the finder of fact
after the introduction by the parties of competent evidence of the
value. Competent evidence of value may include, but is not limited
to, the following: (1) expert opinion testimony; (2) comparable sales;
(3) anticipated marketing time and holding costs; (4) cost of sale; and
(5) the necessity and amount of any discount to be applied to the
future sales price or the cashflow generated by the property to arrive
at a current fair market value.

If the court determines that the fair market value is greater than the

sale price of the real property at the foreclosure sale, the persons
against whom recovery of the deficiency is sought are entitled to an
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offset against the deficiency in the amount by which the fair market
value, less the amount of any claim, indebtedness, or obligation of
any kind that is secured by a lien or encumbrance on the real
property that was not extinguished by the foreclosure, exceeds the
sale price. If no party requests the determination of fair market value
or if such a request is made and no competent evidence of fair
market value is introduced, the sale price at the foreclosure sale shall
be used to compute the deficiency.

Any money received by a lender from a private mortgage guaranty
insurer shall be credited to the account of the borrower prior to the
lender bringing an action at law for any deficiency owed by the
borrower. Notwithstanding the foregoing, the credit required by this
subsection shall not apply to the exercise by a private mortgage
guaranty insurer of its subrogation rights against a borrower or other
person liable for any deficiency.

Tex. Prop. Code § 51.005. Judicial or Nonjudicial Foreclosure After
Judgment Against Guarantor—Deficiency

(a)

This section applies if:

(1) the holder of a debt obtains a court judgment against a guarantor

of the debt;

(2) real property subject to a deed of trust or other contract lien

securing the guaranteed debt is sold at a foreclosure sale under
Section 51.002 or under a court judgment foreclosing the lien and
ordering the sale;

(3) the price at which the real property is sold is less than the unpaid

balance of the indebtedness secured by the real property, resulting
in a deficiency; and

(4) amotion or suit to determine the fair market value of the real

property as of the date of the foreclosure sale has not been filed
under Section 51.003 or 51.004.

AP029



The guarantor may bring an action in the district court in the county
in which the real property is located for a determination of the fair
market value of the real property as of the date of the foreclosure
sale. The suit must be brought not later than the 90th day after the
date of the foreclosure sale or the date the guarantor receives actual
notice of the foreclosure sale, whichever is later. The fair market
value shall be determined by the finder of fact after the introduction
by the parties of competent evidence of the value. Competent
evidence of value may include:

(1)
(2)
3)
(4)
()

expert opinion testimony;

comparable sales;

anticipated marketing time and holding costs;

cost of sale; and

the necessity and amount of any discount to be applied to the
future sales price or the cash flow generated by the property to
arrive at a fair market value as of the date of the foreclosure sale.

If the finder of fact determines that the fair market value is greater
than the sale price of the real property at the foreclosure sale, the
persons obligated on the indebtedness, including guarantors, are
entitled to an offset against the deficiency in the amount by which the
fair market value, less the amount of any claim, indebtedness, or
obligation of any kind that is secured by a lien or encumbrance on the
real property that was not extinguished by the foreclosure, exceeds
the sale price. If no competent evidence of fair market value is
introduced, the sale price at the foreclosure sale shall be used to

compute the deficiency.

Any money received by a lender from a private mortgage guaranty
insurer shall be credited to the account of the borrower before the
lender brings an action at law for any deficiency owed by the
borrower. However, the credit required by this subsection does not

apply to the exercise by a private mortgage guaranty insurer of its
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subrogation rights against a borrower or other person liable for any
deficiency.

Tex. Civ. Prac. & Rem. Code § 16.004. Four-Year Limitations Period

(a)

(b)

A person must bring suit on the following actions not later than four
years after the day the cause of action accrues:

(1) specific performance of a contract for the conveyance of real

property;

(2) penalty or damages on the penal clause of a bond to convey real

property;

(3) debt;
(4) fraud; or
(5) breach of fiduciary duty.

A person must bring suit on the bond of an executor, administrator,
or guardian not later than four years after the day of the death,
resignation, removal, or discharge of the executor, administrator, or
guardian.

A person must bring suit against his partner for a settlement of
partnership accounts, and must bring an action on an open or stated
account, or on a mutual and current account concerning the trade of
merchandise between merchants or their agents or factors, not later
than four years after the day that the cause of action accrues. For
purposes of this subsection, the cause of action accrues on the day
that the dealings in which the parties were interested together cease.
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thie laws of United States of Amenica . Lender’s address is
2150 NORTH FIRST STREEY, 8AN JOSE, Calfforia 95131

. Eender Is e bonoflckary under this Secodty Iostrument,
() “Teasfes’ is Matthew Haddook

Trusiee’s addross s 290 West @l Street, Sulte 12 8; Fort ‘J‘f&ﬂh, TX 78102

(£} “Dete” meuns the promissory nole signad by Bomower and datgd April 28, 20068 . The MNate
states tiat Bowower owes Leader Ninety Seven Thousand Five Hungred Ninely Tws and naf100

Ditiars (1.8, $87,582:00 } plus isdarest, Borower hag promised
to pay this debt in regular Periodic Payments and to pay the debt tn full not Yater than May 01, 2038 .
() “Properdy” menns the property thiat is described balow under the heatting ™ Eranster of Rights in the Propesiy”
(@) “Loan™ means the debt evidenced by the Mots, pIm Inicrest, any mc,p'mm‘;;r dmsge:s an-.i late charges dus under the
Poste, and all swins die under (s Secority I-.‘:-rumtm ping fterest,
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(Y Riders” mennw alt Ridez
wxgrated by Bomower {vheek by

e exgruled by Borrwer, The following Ridas mw to be

if.l'i g4
& “Apptiosdle Lavw® mzans
adminiswative x:“:::s asdd oeder
d$:
imposet on Bos xeswer o5 the Propaity by &
30 “Hiecivonis Fomds Transfa® mes
simtiar sapey EFNtREs?
0 a8 10 ordey, instuies, or
i, pointoi-sale ;
auio::‘.mc- ! HARSC B :
L) MFeorew Ltess” meons tose frems that ave deseribed in Scetion 3,
My "Wiscellnnsons Pfecmis" mEans any coipeastion, seitlament, swad of &
pz:wm*h- $ing fHanTanee PR waoverges degotited tn Qaction 33§
: sondemaation te other fking of #l o any pagy of st Propert {(BY)
i ) nrisepresesistinng of, oropxissions g8 fo, he i
Ry “Plovignge Inserimnce” moesiy InsuRnes P
{0} “Pagiustie Popment” weaps he reguingdy sohmdul
{31y ey amownis ssder Scetios 3 of Gy Scenrdty kastranie m
(P PRESPAY moaos the Real Bstate Setfiomai
egitation X (% R Pavt 35088, w5 they might'
viation Hat i the same ‘ﬁb;m*i yreatier., As uss
m‘:z;‘ms that w7e i

ify Ridder

Tadesal, shivr and loesl watute
w} a3 well ws ail applieshls final, sonppealuble fudicial opinions,
sinests’ means ezll dw:s, fees, assensments and other sharges that ars
.'s.qsccintiap hwm‘owncrs assoviation os simifar orpanization.

intionz, ordinances and

eaft, oy

7; OF tagne
Sueh oo inntades, bm 0o
d by felzpione, wiw smmta-“«, and

oy

L3N

wos, of procesds puid by wuy thied
£ damage to, or destraetion of, tie
s ensvayaen i Hew of condusnation or
andfor condition of the Popeny,

A i nonpayinent of, of delusii on, the Loss,

sl due S ) priscipal wnd Inferest under iy Note, 1

Aot {12 1180, 1601 =t soq.) and My mplewme
ed fratn e (o dims, o iy adelionsd or stenes

Sesuciy h\\r um w, "k?“‘i‘fk” v‘u‘z

wadder RESP«» e
aszoued Bun swer's obligations under the Mofe mudd
ANBFER OF RIGHTS INTHE PROPERTY

MRy ‘§m(1 st soenees o Landes ) (e s
mefornance of Boroswer'y cove:
T iveyoenbly granis and aonveys o
propasty loc i the A COUNTY

iTvpe of Hecording funsdicie
LOT THERTY {3 ,} N ELOCK ONE ’1}, OF GUR
{;x)t §TY, TCX ACS CHREEMNG T THE AR G
FTHE MAR RE ukz)S QF HARRIS COUMTY,

FARRIS
PNt o E»,-:wfﬁi ng Inriziliction]

{13, AT L DIVISION ‘N f}f?\RR
RECORDED IN FILM COUE K. 538200
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which g i the welrdecas of SHF 8T ‘\}EFA BLANE
Sienesd
GUSTOM . Texsne {“Fropusty Adidvens”n

i {2 Covnj

TOGETHER WITH ol the Muprovemens now o1 hereatier sracrerd on the prapenty, and all saseianads, sppartenss
and fixtures pow of frertalize & part of ths property. Al replscenients &t sdditions shall also be covered by thiz SCL wity
Tustrineat, Al o de forepeing is reforred to ta this Sevusity Yostrnment ws ihe “Progeriy™

BORRWERL COVENANTS that Borrower s nwfully soived of the estate hereby conveyed and has vz sight to g
and conviy e Propenty g that the Propexrty Is anencumbsrall, sxeept fe snsumbrnnces 5F record, Vorws
@il dmfrt g he Property sgainst 588 clalms and domands, sulgect 16 any ong

wor waands aud

e o veod.

Galy

.LRFI‘V INSTRUMENT combines wnifoon vovensnis fiv mational vex and pis-upifors covennnis with
cint i 1 Coas. i tRGH] smihm.. sesuriy fstrarosnt covering renl propaity.

r opvenani sad apens ag follows:
S, Frepaynent Uharges, and Late Chavgos, Bomsower shall pay

md mita egt o, B ":e de‘ss ev‘dcncad h-y the Note :-md WY g '~;wme~1t ch:arger: aitidd laio "}‘a:ger due

iicer the Mo
Sewmity Instrg & > made I Uﬂs ca:rr«wy. ‘Xa\wser, fany cheok or at msm:menl :exewed hy L
pu‘mm! sk g, m sepnad to Lendey

v a2
nﬂ;smd Lc‘&d"' wwy gegpie hal any oo o
ﬂ’ i}*e folloveing fumpa, &

s of rosvitded
fyvar

3 dﬁ", .’u ) -‘z‘dsf;c.i s,‘:*z.v}‘ b

~§~r<~\ is dmmz ugw\m an §
s

& ¥ ..ymm.s e is«‘n*txi k‘l‘ﬁsch $5F Lond resatyed a1 the focation dosignated I the Naw op w sieh ofter Iocation
;x & bo desizng ondex i zecordanes With desed waisions dn Seafion (5, Lewds ey rehum auy payoment of
¥ aywent i R o et § wat tndeing the Loan cument. Lender may suceps PRYmenRt
{ or partial gayment iy su(ﬁfmu-‘: U 31, withant waiver of aoy sighis Seretader or prejudicn 10 3ts righis leo
B refuss suel payinent or prrdal pay ¥ aa:!e: ig m‘-t ﬂhs}gﬁif‘d i a‘nk- sl pRywents #bhe e such
Y paysnvis ave accepied. I wich "m’:-dsf.- P Suder need g0l pay lnterest an
‘, snappiied fonds. Lendse mny ‘u- : such umpp ed iuuds unti Yioamw; 1mk pf)mem i bwing the Lom owvsst. If

siath eithir apply such fuwds of ot them o Raorowver.
g vieeipal balenos vndsr the Note {mnadtately por to
¢ o dn the futnre sgalnst Londer shall weliove Boower from
ey ths sovenepts snd agesements seovred by

i net apphied eaxfor, sus
fnsseaiostnn. Ne offant or ofdm wi‘wb %m
Hesnis due ey
s Ses m'ny Inspawmest

Z AppHiestiown of Payments o3 Procseds. Enm“g‘ oy Qe sreeptedt
anct applied by Lendor shail be appled in the following onles ai’ ot i mpal dua
widder the Notyy (o) amonnis dueukder Soction 3, Snen wis &‘aix 3 sader in
which # breame due. Any reredaiag amounts shall b upp d fiest to tale thavges, se \n},e. AT ‘ums shim nodar

s Seaielty Thatvnment, and than o vaduce the paucipn tatanos of Hiak
H Lender peesives 1 pryment from Borrower for v delioguent ¥ Paymrent which ineindes @ ssificlent amount o

pay any lats chayge due, i payme "(‘C{l'%;’ be ;%l Jio the (Ee'jin-'usf«ntp'wmem anj *i’sﬂ 'z*e chrrga T move than ope Pariodic
Paymont fx.outssuding, Londss'y S it the Pesiodic Paymonis
3, and to the exient hat, sach pa"mcn. wan be o'mi in el '10 fhe sxient i{u.t any eXeesy 55&, after e payment i3 apphied to
the zR g of Qe wF Ton Poriodie Fa\wmsig, sl exeass way be spplied &
,rﬁ(’-nyus.ﬂ.wh;vgc\s waied e o sdesoribed 2

syends, fuswan pm-‘& L o Misestineons Procesd
< <£»‘nd or pestpone e dwedale, or chavge the amy :‘.:‘.‘.. of fio Perindic ‘.’s.yn‘.mt.
3. ¥Fupds {e R“scms& Tenras, Bowrnwar st pay ro Loander v the day B

wndif the Nepe bz paid is Rl a2 sawe She SFunds™) o grovide For payment of auounts e for 8} ayes :md;

3 dabe chasges due Voluntarg
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atedn privedty sver s Securly Instument as 8 Yen or encumbesace on the Proporty; (bY brasst
vaniis v grovsd sents on s Fropesly, I anyt (03 premiuns for asy sl 9

@

Morigage Fawance prowiams e hecordanss with the provisions of Bection 19, These Hows are calizd “Feovow Trem

nngluation or ob any Gme durdng fo won of e Loen, Lender reay reguiee thal Covvvanily Association Duss, Tees,
Asseassneits, i any, be esvrowsd hy Bowowar, atul such does, feer and arsessmsnts shy
prowggiiy feemiads do Lender st wotls

Feovow fioms sulnss Lendes walv

Borowet's obfigation © pay o Ligder Fonds for s
wiiling i the ovent of sueh walver, Boreowsr stiall
Tteras for which paymment of Pumds

SRR
33y o0 pay

he phives Vcovenml o
R werdves, and RBawrower
oy sunk vt fnd

fevacatio

Lender way, af any Hme, collect and hold Fuads in an nmo

e specified wader RES
asnRie the s
Tremy e otk

ander, W Londer is a1
apply by
holding and appiying the Fands, ney
Fowswer intorest on ihe Fowds s

Appticable Law requives §

Barower, Wit

givede

: Hx’hg

dxfined wnder KRIPA, Lender shail notd

Upnn payment in fll of sl e zecnred by this Seen

Py hakd by Lendee,

4. Uhargesy Liens. Rorrower shinll pay all taxes, asscsanents, ok ; ko
ch onattale priotiy over tis Seomity Insireent, loasehold pryments or grouadients on:ihe Py
Asgoeiation Thwes, Peas, } 5
Zhall pay them In e sreeer provided |

Rugrooner shall prompily dschargs any Hew which has prioviiy nver iz Bacurity
i wrisd e puyvowes of Mo obligslion s

Proposy wh
g Conivaaniey
i

Bowowey s perfoeming

pending, bat ounly untit such processd
L
Hesy which
10 duys ol 8

above tw this

4
Seativn &,

serowes shail then te o
Toveds i Watses o8 foawy or 51 Bsorow Rerns s aay time
Bovrowsar shatl pay 10 Lender 8t Funds, and s sach amounts, hat ave then requivesd vnder this Seation

A, and (b} not i exoosrd the ma

il 30 pay the Heoove Ttenas no Iulee shus the Hmospeed

5 Qﬁ_,»ki‘ags on the Funds, Bowowse and Lemdze ean agree in
“Regder gt 4

T agreennent; {0 contasts s Hae in good f2ith by, or dxlsuds sgatnst eoforremens. of fhe
Tezal provecdings whick f Londer's opinion oporete 10

fr subordinathng e Hon o Sis Saodity
in priovify over this Seensily DBudnunas, Lon
sHiee i piven, Bosower shall satisfy the hor or e cne o ssore of fhe aetions set forlx

Y Y

es of amounts (o be puid
S 4 pay the Bonds for aay or of Ssavow fems, Londer may
or #f Heorow Dicsie sl 5oy tons, Aoy sueh wabver sy wly

ay diveatly, whew snd where pavable, the amonntg d

Ly
& an Fsorow dtew. Borrowes shil
e this Seotton. Borswer shall pay Lender the Pavals for

irwnrancs sergsred By Londer ssder Seotinn 3;
stng, I sy, w sy weng payaide by Boower i Lesder it ler of s paypment of

27 AL

walve
he

v fog any Bscrow

hay bamn watved by Lunder sied, B Lunder requires, shall Nirmish o Lender receipts
evideiing sigh payuient within stol e pertod as Lendsr may regiire. Brmower's abligation to make such paymen
s provide receipts shall for sl purposes be desmed to bo & covenant and apreninent sordained v tis Seourity Instrument, a3

™ i nged in Qection ¥, 1 Borrovest b5 miigated o pay Bsorow Yews diwe
the

sgt sdiss Jor an Egovow Dess, Londer muy exseoise Hs dghts upder Section
sHigniad under Sectinn 1 xepay to Leadw any suoh ay
; & noties givon i eceudanre with Soedon 15 and

st (Y sufficient to pennit Londer o apply the

e foawn

whose drposiis ave so insuesd) or in wey Pederst

15 md

» prasisint w2

9 and

e amonnd @ lender ose wovnkes suader RESPA, Teader shall
F Rands dee on ths basis of cuerent data and wsasonatla sstivaater of expendiivres of fulte Barrow
vt fraconrdnnee with Apphiea
shell be hold In av dnstitstien whose deposits ave fusered by o fodessd sgeney, nsfsuneatality, or

eniiyy

ait Rank, Lender shall
e yader RESE&. Lender stall not chivge Bowovess for

miatly awaiyzing the exoresy aconuni, or verifying the Bscrow ltems; unless Laonder pays

¥
¥

Apphieable Lew poomits Tander
nterst s be paid on the

woder stst

s Ag vaquieed by RESPA.

g i ssorow, ws defved vndes RESPA, Lender shail arvotai to Borvrwea for tho exonsy

£ 1

2488,

el Assesgrents, (U any, T the axent that thesr tews aré e
Section A,

<,

S e

s by the Hen v owsuner secepiable w Lewdvr, i only s
svent dhie entorcement of the flen wiile thise procew
sroy fromm the holder of the Ben su agreement zaiisfaot
der detenmines that any port of the Progety i ¢
er mwy Zive Buaorowey & notiee dentifying ths

gs are eonnluded; or {z) se
vostewned?, 3L

i o such 3 chovge Unless an agroemnt o mede i
@ peguiresd s pay Rumrower apy Interest
§ st ahall B paid on the Foads,

uE

v to Lander ha swodnt

pattinrant mniass Bonowan {8} agoens

Tendar rony-vesguire Borsower {0 pay 3 ons-tone charge for 3 vesd sstate tux verifiontiog sndfor repuriing sovvice used by

Lendor ji aonn
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on the B

o i hoprovemenis sow existing ov herenffer en
2 B Maxtnaded cov * and ’ny other haws Aeading, b 3
Hnftd 10, & ;ﬂmqhw ﬂn\i fioom\ .m\ ks av saqrires insevanee. This insuance 2 -z\H I tad Rt b amduals
(nciuding dedectidle lovals) and for the pedods thet Lender reguiren. What Lendee regilssy pursusnt to e preveding
senfonees can chaage dising (e e of the Losi The Instranee exvder providing the few s shiadd b choven! by?mwwn}
aiib'{?ﬁ{ 1o Lender's vhght to disspprove Beorrower's ehiolos, ‘which dight shall wot be oxcrcined unreasonatiy,
quire Borrowsr 0 pay, In counsetica with this Lowg, eiiben (/) o sno-tiine d'mg-' fur lz\y\d 70 S 4
sestifieation and macking services: o (0 8 one-fme uharge for f
sgnest whacges each M womappings ov sisilar ehanges soory whicl m\mmbi\»
eartiiiostion. Bosrower shalf mm\ b respansidle for tha paysent of an)' feex
¥ i connecgon with the seview of sny foed o dottminaiion wosshing from ol
it Bovrower tails io mamhm aiy of the coversgss dereribed above, Londer may ohtain s
tion and Borrver's expeisse. Loader fs ander so obfigation {0 pucchase nny p.mt.:ui:u type or
Fhevetuee, weh coverags shall cover Lender, bet miafit o might ot gt ¢
comtents of the Propoty, agaiest awy sisfk, heawd of Xm:}dm‘ 'mfi w.ig:it provhie oo
iy da effect. Boramwen arkaoy edgec: dmi s} o8t of ¢
the rost of inswanes it Bovrower ool
additiona) debt of Borrower e;:cm\:d iﬂ

3,

e ne

ﬂ

m:mq hian Was
i m;s.:}: s:gnz feantly excead
iz B "‘"m\ 3 ahwd) bacore

i qFCl‘.K‘Eiy antmm i

Aﬁ faswrancs i:«zkufs req u!tf:d by Lcnu:t "tﬁ TEULW ii" af
such polivios, shfl fnclude o standnrd mort clusse, and of
payee, Loty shall Brvn e sdght to Buhd the pcncm\ and enews
give 3o Londes o} pocnintit of g.g-(; prowdtins wid wenewst potices, 3
arwise pruired by Li’zi'i“r, for darnage to; or desionetion of, the ”ﬁ -;
clagse agd shall name Lender sg wor e anding s o additionat Yoes payee.
I the evedt of lags, Brevower shall pive prompt yotice to the lswnanes cavrder nad Londer, Lender siay ke proofaf
Joss i not mady prowpily Y lxcwosxum Lw-wv- Lex def and Jonr-wc* otharwise sgeee I writing, sy
ity o pob e wderbyieg s SIEAIGH QY Tepal ¢
the eesloratitn Or repsr s ecenomi ,-,ziy 'fca { cod. Trordasy such o
gevied, Tander simi have the sight 1o hold such st scier Has had an oppor
E'mpsrty iy ensawe thi wark has bumn conpleted to Lende’s : ovided that such Inspection sha
prompdly, Lender may dismf 5 ‘u‘m‘em’k for the wp:x 18 A : or i & s of progress
pRymeni as thi Wik ds tug or Apgticable Law requites intercst to be prid on
] l:‘mw, si\ai n(ﬂi raguived auy interest oF dunings ou such provieds Fows for
mxurcd by Horgaver shall v ci ‘bc um, out of the susee procesdy wa shalf §
¢ Leades’s recusily workd he lossened,
x.:;ess:‘g whettr op 5o hes Que, with the

23 z\bi&ius a3y & SUWRECH FOVERRE, nol

ich poliy shall inclede » sandaed moetgngs

the Frog

see cletm snd wolated
carrier hay ofit

ii-u a1y avniln
‘.zy; o s rzsmm h‘bm Lander tha the ingugas tead W sedile @
‘Ese 30:day perd od W --! bagm whu th wo fs givesn, n wither ovant,

3 3 Lo Lander {8} Bovroweer's sights o
o Lim 0{:\»\”,\‘} Iystrunent, and
£ wudder ait

)

s exveed tho a;s:r_-ums [
ishi m any

auy IAERAZe FrOCEEdS i u R
) #y other of Bowowst's s

inruesnee policios coverng the I*mpz-i;y,im Aty apoh viglits ave sy a‘) k\ t?\m “«‘*ag‘c i“-‘*&,P f;p.ﬂt'f L\ £ EHEY HeS
the fnsaranes < S E’mp\,:ty oy i pay ametnds anpaid undee the Note o iy Secushiy

Instrame

& fe Propenty ax Bowrsur’s privcipsd residee within 60

igys afier the = seution cn this S “v \msru\n\m atzd ghall vostinne o Qeotpy e Froparly s Buordwar's priveipst

seidones S )% deast oasens .uisr i «I'"e c: acciaRey, nniess Lender otherwise agrses iing, which conssi shafl sot
b zm-m-\s i : VIERMSIANGEE oXiNt ¢ o beyosd Borrows's shawot,

sixe sid ProfueBion of the Propevtyy Inspections, Busrower shall not dustvoy, dameage

% !he P-'rpavly =~s duteno"nte o commit waste on the Properdy. Whather or not Bowowsy iz

w ot prevent the Propmiy from dercricmting or

Wi

TEL S Singie Fashily-— Fonne :?_\‘ic\\:z'ifc adndie Mgs INIEGBRM INSTRUMENT

YN LRI N\‘i&) F""{'\i 1 $Pupe Soff I3 puges}

YELLOWFIN: 0054

AP037

215



decrsasing i velie e o s condiion, Usless 1y dotarmined gistiant to Seo
Fowower shall provptly repalr the Paopaty W dam

: coteds are poid v cnuection with dumsge i, o the txddng of, the Progeety, Bugowse shal ke

sespensible for sepsising of sestocng the Propady sty o Londer has relensed procsads for such purposes. Londes miny

ietureie proceeds Bur this yopaixs and restoeation. fi 1 single payment or in & serdes of progress payments i the work js

complsied, If the Inawance or condemmnation proceads e ot sufficient to reprir or sesfore the Property, Boower i w

setisved of Borrawse's ohiigstion for the completon of such rapalr of seetovnting.

Yonder or i ngant may make renvonable seities wpon snd inspectiony of Hix Fropesty. 153 bas reannnable cawss, Lenday
paay inspad the ferior of the bopravesments op e Propesty, Lander shall givs Borrowes noties w the e of o petor {n
such an or taspeation speciiving suol rrasenbie cause.

8. Baswawer’s Loun Appiicatien, Rowower shait be in delanit i, dislng the Losw sppleadon process, Bomrowas ov
any persims o entifies acting & ihe dicention of Boreswer or with Sorrewer’s koowizdgs or consent gave matesisly false,
roisteiding, oc Wmsceoate Infoauation or Mutemeias o Londer {or {kiled o provide Lender with matesind isfosoniion) In
sonecetion witt the Lons, Miteslsd represeitations tuslede, it are not Bindled to, xepresautations concening Hormiver's
mcnpsiiey o the Froperty as Bosowers peinoipal sosidenee,

2, Trateotion of Lendue’s Interest i e Praperdy snd Righey Under $hin Seomity Inntrument. I () Bovsowar
Fails to perfnom the covenants il agreeinents contained in this Seonty Butramen, (0 thews is u degal piv it sight
significaty affver Lenders intercst In the Propauty » : vighis sedsy Uil Sooprily Instsument {such w4 2 procerding
pankeagecy, probate, for condsmnation or forfeRues, for enforomment of & Hen which sy sttuln priority over tis Secnrily
Toxtewmnent or to ailores taws or vezutatonst, ov (o) Borower ey abnndone sty then Londer way do sad pay for
whataver i3 rensonsbic or npgropriate to profest Lender’s interext in the Progesty righes wnder this Szeanity Iostmment,
inclading pransding sndfor wsvesing So valwe of the Properly; snd sovvsing andfov reprising the Property, Landed's sotiogs
san fueduds, bud sre not Hmiiesd tor 5 oRying auy wing secred By 5 e witioh bas priodty ovee this Seaurity Insument;
{3} g i vours and (o) sayley reasopnlde altorneys’ fees to profest itx interest in the Propsely andiie rights under fhis
Becurity Tostranent, fucduding s sectieed position v 4 banlrupiey procveding, Securing the Froperty insdides, but is not
{imited 10, satzring fne Property o mske repsirs, chuuge bocks, mplaee o bomd vp doors and winduws, draln water from
vipes, eliminne bulkilng ov other ende violations-ov dengevous cmditions, md bave alitiths Biredon of off. Ahough
Lender may take action wnder tis Section @, Lerdor does s have 1o do so aud Is set updsr 3 a obligrtion to do so,
B s ageaad fd Leader vy no Habillty oy oot Bhing oy or 3l actions awthorized uader this e
tm dishbosred by Londer wnder Shis Seotion § shell berorne sddBional dobt of Bogowsr soamed by i
Secusity Tostnwnent, Thess amaunts shall hesy intansst at the Nole rate from the date of disburrercent and shall Yo payabie,
syith such wet, wpon rotise froin Lender o Barower requesting paywesnt,

¥ this Secwrity Instrament 35 s 8 leasehold, Hormwer shall comply with sl the provizinus of the lease, ¥ Barows
sogniree foe Htle to the Propsoy, the leasehold and the e tille shall not fees Lawnder agrees o the susgend

14, . Movisage Inzuranie. ' tion of mahing the Loy
JRuHOLR; k

is pod
v

5t vepalr o rostongis
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Y
b

oty Hhe i guge nsvrer al previos vl anch insuransd and Borwsver
ionke Sepatilely designatnd paymenty fowentihe pren for Mortgage Tostroncd, Borvoway shadf pay the
facs : requitad {0 obfain coverspe substantielly wguivalant o the Morgage Dnsurence provionsly fneffect, st & cost
substantinlly equivalent to the cost to Botrowsr of tha Morigage lnsuranze posvicusty tn o
Tovurer sefeoted by Lander. ¥ sobuiantiadly squivalent Movigage dusurancs voversge & vol wailabie, Boveowsr shadl contdnus
to gy o Loader the amount of tii sepneately dosignuted pays ihag wses due when the lnsurancs oversge soased (o be in
gifecr, Lewder will aesapd, wse snd windn hass paymesizas a nov~fsdatde hoss mserve 8 of Moggage 1 . Bueh
iosg reseeve shall be non-refupdside, putwithaianding the faes that the Lown i slmueedy maded I Rl and Lender shalf not b
vrquived 1o pay Borpwar sny Hiseest or sarmings on stch does serve. Lendor can ao lingor regiire Joss issevees prysnests i
Morigage Dnuraice eoverge (i the amotnt sud Ror the pordod d Lender vequives) pravidesd by an fusarer acloosd by
Londer apsin boenmes avatiable, is obltained, sud Lender raquires reparately designaied paymoents wward the prombuns for
Mostgagn Insurance. T La required Murtaags Iocavancs s o condition of making the Losp sad Bomvower way sequied o
vaake sepmraicly designated payments owand e pronfures fw Mongage faw
1t mnistain Morgses Jusuraecs in eltow, of o provide ® sspeefindablo joss weae
Messgsgs Insweser ands i asowrdpes with any wriitos agreasnest botwess Borswwer an
¢ termaination iz repiived by Applicatis Lave Nothing fn this Section I sffecis Bowswer's

fervais oF wnfl
pay fnterst o the rate provided in te Mots,

o, Sunsn an slistunie wmongage

o
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Mivtgags Inswance reiimburses Lender {ie any enfily that purchases the Mot} for "umisz fusses 3t muy fecur if
Bomrowsr doug not repay tie Loan ax agreed, Bomower s not o p'\r.y 1o the Marigrge Insuxanc

Mortzage insuvers evaluats thetr toted visk oun alf such insurasce i force from i\me o b, and mway enter inle
agreements with other pasties that share or modily their risk, or mduce losses. Thase agreaments are o0 tenns and conditions
that are safisfastary o e morfgage insuser sad the other pary {of parties) o these apreemends. These agreements may
sequire the morigage lnstwer fo muke payments naing iny soue of funds that the mortgage dnsirer may have available
Cwhiel may inclnde funds obtained from Movtgage In;surmm. preniems, )

As apasult of these agreements, Lendear, any purchassr of the Niote, nuother Insurar, any relpaursy, any oilier sy, or
any atfiliste of ¢ By of the foregning, may reestve (direatly oo indivectly) sweounis that derive from {or might be chatacienized
8y & portion of Borower's prymizits oy Mortgage Insuranoe, tu exebangs for sharing or modiiving the reortgage nswer's
sisk, o rednging Josses. 1f stoh agroement provides thet an affiliste of Lender takes s shave of thie fnsurer's tisk in axchange
§ s': are of then exiurns paid to ;21» inisuren, &e arsangement is often temsu;d “captiwz reirsurancc." Fuavthor:

Wbl

upeaened ot the tme of such jow ot t

11, Assigrnent of Miscelfunesus Procceds; Porfelturs. A1 Miscellngeous Proceeds ars-hereby assigned 1o and shall
e prid to Lender. T

If the Property is demaged, such Miscellrneous Procesds shalt be applied to wesio; ton o“rt‘gml { the Property, I the
sestoration or pepair s sconomically feusible and Londer's seonrity Is not Jessened. Durkig such vepalr and restorstion paddod,
Tendar shall have the right to hold such Miscsllancous Proczads nntil Lender hag had ap spps:sr: WY o fnspeot such Fropaty
@ engure the work has heen ..ompietee:l to Lander's sitlzfaction, provided Swt suel mvaf on shafl be underiaken promptiy.
Lender muy puy for the ropakes and restoration fi a-single disbursemsat or a5 serias of progress payments 4s the work is

3 san

{
;
&

i aompleted. Ouless an agreament is made in wiiling o Ap icable Law seqnires inferest to be pyid on such Miscellnneous
15 Frocerds, Londer shall not be figuired to pay Forower interestior camingy on such Miscellanzous Procoeds, If the
sostoration oF rzpair is not sconomicaily fensible or Landa™s seawrity wanld bo lossencd, the Miscellaneous Procesds shall be
by appliesd to {he sums seoured by thie Security Instroment, whethergr Cwith the excess, 1T any, paid to Howower.
\i‘ Susle Miscellaneous Proceeds shafl be agyiiad fn the owler provid £ in.Section 2.

& T the ovens of & total taking, destriction, or oss i » ¢ of the Propsety; the Miscellaneous Proceeds shall bo spphed

the sums secwwed by this Sccfm'iiy Tastrawent, whe:‘hz‘;r o5 Al the cxsess, 1€ any, paid o Borower,

& :thﬂ }’ro“er"‘,’ in whch the fair makke: Vi Em‘ of the
i

scmn‘d by ‘!m ovcumv i qsif:ns,wm umnedmrd ik efo © the pm;
Len(lcx eti‘uwhe a,gaee i wr:"zng, ti e su;

akmg, dtmucaiun, o losy i valus., wnless Emrowcr and
Seourity Itument shall be mduced by the amount of the
{m) the Efz?f:} am‘m\t of ih SGRNG swm‘rd 'imrmc:m&‘l y before i.he

1n :'::e avept of a p'xr;'. it dcing. destniiction, or losz in wh-u cf th Pusgmiy in which the fair merket value of the
Prmmy m\.medm ek b:"'f()“s" Grgpartial taking; destruction, or Josy tn valus iz lesy than the smoumt of the sums szemed
ng. desteuction, or lossin vatus, vnless Brerower and Lander othorwise agree in wiiting,

g 3

ail betapplicd @ e somssecnved by this Seewity Instmment whether or not the sums are

e Miscci!nnuous Pmcccf
thes due.

1 the Property i
in the okt scn(cna;) &
ciws nfh‘:r the dﬁib

cower, o if, alter notice by Lender 10 Bosvower that the Uppusing Paxty {ag daﬁned
s innks an awexd bo settle a slaim for damagss, Borcower fails 1o respond o La .zdu within 3
iw i% "ivem fﬁnds:r ig Mmmi?m to colleat and apply the Misesllaneons Procecds sithar 3-1
iz Security Tnstrumsnt, whether or not then due. “Qpposing
*?mt I)Wt‘b Borrowey ‘\d;svchnﬂ aua Proceeds o the parly against whom Bomowsr hag » tight of
wous Proceeds.

}m ty” raean
actionin mg

al, is begun that, in Londer’s judpment,
e Property or rights sndec this
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Secvrity Iostragent. Roreser can cwve such # dufaul sed, i ovsteration fas svemred, rebmtato e wovided in Secfion {8,
1 the setion e pronveding b be dissdissed with 3 ating that, In Lender’s fndament, provliudes forteltars of the
Propexty or other msterial impsioment of Londer's injerest fn the Fropaty or sights vnder thix Scouriiy {nstowment. The
procoeds of any awsrd ov aleim or darmages thet are aiitatable to the mpaloment of Lender’s intereet Iy tre Property sre
ereby assigned sul ghalf bo puld o Lendes.

All Miscellmuoous Procaeds that are not apphied o regloratinn or repiny of e Property shall be applied is the order
grovided for n Sextian X,

12, Tervowsr Nol Helemsad; Forbessance By Lender Mot a Walver, Hatession of the Sme for payment oo
medifiention of mpotizetion of the sums secwred by this &
Sueoosaw In Doteredt of Bovrowsy siall ot opoeate o welowse rhe HabBly of Bormowes 6f any Sucesssovs In Intesegt of
Bewrower. L vesd 10 conmmenss pamosdings againg say Swcessor in Interent of Rorowes or i refuse
s Gof the suwas-secwsed by this Jacurily § st DY veason of
semy fn ot of Bogower, Ay fesbearsace By Leader &
} o pemedy mchuding, withont i, Londee™s sreopinnce of payments o thied presouns, sntities ov
Srcocssary v st of Bosrowsr or it avactuls foss iy the awowtd thes due, sheR aol be » wadver of or mrecinds the
exerviss of sny dght or mawedy.

13, Jobat and Several Lisbiiyy Covslgners; Sepmsore-and Sssipns Bound. Borrawver tovoassts sad sgrees thet
Bomower's obligations nnd Habifity shall be joint aad sevaral, However, sy Botrowsr who co-signz this Seateity Instrusment
bt doeis not excante the Nole {a “oo-signer™s (1) Is oi-signing s Stowrily Instrimait anly (© morigage, grand and convey
the co-signer's huersat in the Properly wder the terms of tiis Necnrily Inetrumenty (B) s nidt phrsonally obfigated i pay
the sums seowed by 84 seity Instromeent; sud o) agreen that Lender and any other Borrowsy caa agtse o axtend
sanlify, forbess or make sy sccommodations with wgred e the tovms of 3
wenk;
3 the yeavigions of Section &, any Buccesstr it Indexvst of Rorowsr %o syvsmm
3 Soutriny Insframent Iy sndd ig approved by Lander, sl 8 Brgrowes

KX

+78 1

this Senurlty fustruoaent. Ruerower zhall aol be relessed from Hoxsmser's obligations and Habiiiyg
Justrusrsent wnless Ty o8t sch relense dr writing. The covenmes and ag 2 of g
¢ E

fexvagt as provided in Se
4, Loap Charges. Le
for ihe purise of profedting L
Tanited 1o, alorneys” fens, praperty inspection aud valuaiion
in thin Securicy hagiunent {0 chirge a speeifie foo 1o Bors
foe, Londer may nob chargs fos that are sxprnssiy probibited by
If she Lown is sebiject to & law which seis maxtmun oan gh
oy othor loan sharges sellected or to be collected in conmrationwvith t Losir excenn the perwiiied Bimits, then: {3 suy such
o churge sl b redirad by the swount see : i it wad (o) say sas alrsudy
coticetad from Baprswer whish exeeeded pormi HIERGHE T Ry choos i wahe this
vefand by raaclng he poianipal owsgd W ¢ by aking a dires payment to Bar
priscipal, the vedeotion will b treated oy # et sod Withood sny preawysvest chiarge {whother or pot
chargs is provided fof undsr the Notel. Bomrawer'y aceaplanes af apy sih e by dhsit payment fo Hores
consifte & waiver of any wver gt have rdsing sut of such seardaige.
joan with this Senseity Inswowent muss bedn writing.

x ot action
15, Notiees Alls
Auy nofice o Bowows Hall s chiemedd fo have bean givew 1 Borrower whos
voaited by {fest oy rezs 1t sen by other gy, Motise 10 any one
3 e notiegiie s Bormswers uitesy A pecssty requines otheswisz. The natice addvess

Bowrower shal 3
shall be the Propssty Address untess Borrowar has destpusierd a substiite gotize addecas by naties 1o Lendes, Borrowsr shiall

asniges of Lender.
verfrrmad i Smoct weswer's dofenty
ander this Seougily Instroment, incheding, det nat
. i vegned 1o any Glher To05, e abssnve of express suthority
badt ot be chnsttged ¢ v gaghibition on e churging of such

1 donngeon with s Seenrdty b

orrowes shall oy repait » changes of sddress through thal speciied procedurz Thew wmay e suly one
e puted ol any one (ine, 4 to Lender shull be given by defivesing #
M¥ing i1 by fstolses mall fo Lender’s address state

rels npfoss Lenthay Tas dasigusted anather addvess by aotics to
Vo, Any votice n votmeeiion with th 1ty Dviaeed shall aot be decseed ba Bavs beon givew o Londer satl

setinlly rees
A

s 3 ary noting v e by Guis Seewrity
iy

fastennest s afse reguired tades Appioabie Law, the

vy fhis Boend

N
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16, CGoverndng Law; Ssverabilityy Rules of Construstion, This Ssourity Tostrument shall be goveraed by feders) law
and the tow of he jurisdiction in which the Property is Jocated. All sights ond obligetions conteined in s Seciudy
Instrogvent are-sublest 1o mny reqguirements and Bimitations of _A;:-pﬁaﬁaake Law. Appliesble Law might explicitly or implicitly
sltow the parties to agree by contract or 1€ might be sitens, but such a;lma; shall not be constrned ny 2 prohibidon against
agreement by condact. In the event thal any provision or slauss of this Szewdity Tnstromend or e Note confiicls with
Appliceble Law, such confliet shall not affeet othier provisions f;é' this Becurity }n.smmk or the Dinte which san be given
<ffoct without the eonfiicting provision.

Ag used in iy Security Istrament; {#) words of the musceline gender shall wesn and inclode corresponding neiter
words o woeds of the ferainine genderl (b) words in the singular shelt mean snd include the plical and viee versn; sid (0} the
weord “wmay™ gives sole diseretion without sy obligetion to teke ruy action.

17, Borrower's Cepy. Borrowsr shall be gives anecopy of the Mote and of this Seenrity Tnshumens,

1R Tramsfer of the Fropexdy or s Benoficial Interss! In Borsowsr. Av noed b dis Saction 18, “Inierest in the
Properly”™ weans auy legal or beneficial Interest {n the Proparly, teoluding, but not Hmited {0, those beaeficial interests
sransferred 1o a boud for deed, comtract for deed, instathment sales conact or sserow azreaient, he inkent of which fs the
yansfer of ithe by Bowowar 4t & falire dato to o purchaser.

¥ alt or any part of the Property of auy Intarest i the Property 18 sold of teasivreed {w i Bortower i not & naturad
person Al @ heuelisial Inlersst tn Borrower Is sold o transferved) withouwt Lander’s prior wiitten eonsent, Lender may
reguizre Immedinie payment in full of o swing sqcored by this Seowrity Insument. Howsver, this optinn shall not be
exorciaed by Lender 1f sieh ckeveise is grobibited by Appticable Lave,

Tf Lender oxercises s option, Lender shall give Borrowsr potice of accelexation. The notics shall provide a peried of
not jess than 30 days from the date the aotine is glven i ascordance whih Bection 138 within which Borrowsr nust pay w3
gune secuved by this Ssoucly Instrument, IF Borrowsr fals to pry these swms prior fo the expiration of this period, Lender
may invoke any rawedies parmitied by this Szawity Iostrmnent withnut further notice or demand on Borrower

1%, Borrgwer's Right to Relnsinte dfter dvtelerution. It Borrowsr merty cortain conditicns, Botrower shall have
the right to have wuforcement of (his Seourily Instrament discontinued at any tiowe prior o thiaastiast of: (s} five days before
sale of the Property plisdant 10 any powar of saiz contained in this Security Instrament; (b1 such othor perdod as Applicible
Tase wight spectly for the tenmination of Borrower's dght 3o yeinsiate; or (0} entry of a judgment enforcing this Security
fostrument. Those conditions are that Borower: (&} pays Lender all sums which the would be due under this Security
Tostument s the Mot as §f o acesleration had occonsred; () awes auy defanlt of any other covenants sr agreements;
=} payy ol oxpennes incurred i coforeing this Senusity Instroment, including, but not limitad o, ressonsbis attornays” fooy,
property tospestion and valustion fees, sl sthiere Yees fnowszd for the puepose of protecting Lender’s interest fn the Proparty
nghh anddes this Seourily Instrannent and () ks such action ss Londer may reasgnably raquies toassos thet Lender's
interest in the hf‘pfoy and rights under thls Seowity Tnstmes?, and Fﬁmwwer 5 obtigation to pay the stns secured by thiz

ptinge wnchsy stler may requivs that Horower pay sk relnatat { Fms AR SxpepR
awg. forms( 3 e () b () monty vk (&} contified chmk Sk ek

B e 5 e B 6

o)

X

&

Tnstruenens and obligations seeored hcrnby s%sm yerani
1o reivsinie shatl not apgdy In the case of accelerstion unjr‘r S&.Utn LE

28, Salpof Mate; Change of Losn Sevviess; Notice of Grievonce. The Mots or wpartial intorest in the Nuge (o
with this Securily Iustrumeid) can be gold one o more Hines withoul prior notice to Borrower, A sale might result in a
crange i the ently (knowi as the “Losa Servizer”) fhat collects Patiodic Payments dus sider the Note sud ihiy Secieity
Fostramant and povfopms other wontgnge Toan servichy obligations wnder e Kote, this Sewmity Tustrisment, and Apphostin
Linw. Thewe aleo raight bo one oy taore chinpes of the Loss Servicer sprelated to 1 sale of thie Note. If thers is a change of fhe
iver; Borrowar will ba given weitten notice of the changs which wil! siale the name and address of the tew Losn

fosn Bervi
Servicer, the sddress fo whish payments should be mede and any ofher information RESPA requires in cramection with »
notice of iransfer of sacvicing. ¥ the Nats is sold and thaesatter the Loai is serviead b}f a Loan Servizer other them fhe
puschaser of the Mote, the nlovg fong servicing oblipaiions to Borsowsy w8 rorain with the Losn Servicer or be
fransferred to i sucesssoe Loan Servicer and ave not assumed by the Note purchaser unless othsewise pravided by the Note
purshassr,

Neidthar Brevower nor Lender may comimence, foln, or be joined fo any judicin action {as either s individiml Hiigant or
thie merabor of 7 class) thal arises from the other pacty’s actions purstant to this Boenrily Tnstroment or that slloges that the
other pasty has beoached any provision of, or any duty caved by svason-of, this Security Instrmment, wntil such Borowsr o
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3R I90SLE PEI0 RAFTXS 11 (Fugi 9 of 12 puges

YELLOWFIN: 0058 21 9

AP041



S el

Lender has notified the other party (with such notice given in complisnce with the requirements of Sention 15} of such
toged breach and afferded the other party bereto a reasonabls peniod attor the givtig of such notics ¥ take worrective action.
IF Applicable Law provides » time periol which must slopse before certaln action san be inken, that time peviod will ba
deeted to be reasonably forparposes of this pavageaph: The votice of acaelerstion and spposunity treuve given 1o Borowsr
pursuant to Section 22 and the notice of acceleration given o Borrower pussuant to Seclion 18 shall be deemed 1o salisfy the
siotice nud opportivity 0 fake cowsolive sction provisinns of this Section 20,

21, Hazsydnus Substanves. As usedin this Section 21 (1) “Hazandous Substances” ae those subsiances defined s
toxiv or basssdons substances, polluimuts, or wasies by Huvironmentsd Law and the followlng substanees: gasoling, kernsens,
oiher flamnmabls or loxie petrotenm produets, toxic pesticides and hedhcides, volatils solvents, matedals conteining ashestos
or formaldehyde, snd radionotive muterisie; () “Enviconmentel Law™ menng-federal Javws snd laws of the jusizdiction where
the Property is located thot relate to hentih, safaty or enviroamental pepfection; (¢} “Eaviroumental Cleannp™ tncludes sny
response action, ramedial action, or removal netion, oy defined in Enviromnentsi Lawy sad (&) ao " Envireomental Comditon”
meaixg a condition that cait canss, contriBuie to, or stherwise irigger an Environmental Cleanup.

Bostower shall nol cause of permit the prasence, use, disposal, stovape, or wicege of any Hazasdoss Substances, o
threnien to release any Hazardons Subsiagees, on or in the Progerty. Borower shall not do, nor allow suyone slss fo do,
anything affecting the Property (3} that is in violation of any Buvirmnantel Law, (&) which sveates an Environmental
Condition, o (v} which, dus fo the prasends, vse, or veledge of 8 Hazamione Substance, crestes 8 condition thut sdvesely
atfects the value of the Fropsety. The praceding tive sentencas shall not apply to the prasence, use; o storage on the Propesty
of smud] quantities of Hazaxdous Substanves thal are generally secognized to'be sppropiiate fo novmel tesidentinl nves ad to
maintenanes of the Propesty (neluding, but not Yimited to, hazardons sebatances kv consumaer produsts).

Buavower shall prowiptly give Lender writien uotive of {3) any investigation, claira, demand, Jawanit or other action
apy govermmentdl or repulnlory agency or private paxty lnvolving e Property snd say Hoverdous Substancs
Enviroumantsl Low of which Borrowsr haa actas! knowledge, (0} any Environmentat Condition, including bu
any spilling, leaking, dischuege, retesse or threat of relesse of any Huzardous Substance, wnd (&) sny condiffo
presance, wss of releass of a Hezndous Substancs which advarsely affects ths value of the Praparty. ¥
notifted by any govetnimental of regnlatory a\u(hm’xi}a Qv any povate party, that any removal o o\j
Hazardous: Substance sffecting the Propesty Is necessiey, Borrowsr shall promgtly take ali nec
sccovdanes with Buvirosmenial Law, Mothing herain shall cieats any obligotion on Lendge.for

53

NON-UNIFORM COVENANTE, Borrowss sud Louder further covenanl and naves g8

22 Aceclovation) Romedics. Lender shail give notice tn Boproweripiior fo “Sesalorntion Soflowing Borrosver™s
breach of uny covenant or sgreement I thls Seourly Insirmment (bul sot;prior to acceleratfon under Section 18
nnless Applisnhie Law provides otherwise), The notice shali ipecﬁﬁf’ (a7 the dotuity (b) The action vegulred to sure the
defoudsy () & dote, not less than 3§ days from the date the notice i givan to Borrower, by which the default must be
cureds arwd {d) that faBure fo cure the default on or by dhe dafe Qpacii'ied iy the netise will veswit in aceddsradion of
$he goms secured by this Security Instrument snd sale oi‘ ihe Propesty. The notlog shall forther inform Borrower of
ihe vight to reinstute siter aeceleration and the rig;}si bring sorourt axtion o assevt the noneexistence of  defanit or
any otfier defense of Sorvower to acecleration sndgale 1 the delhuit s not cuved on or hefors the dute speokiied In the
notlon; Londer ai Wy sption may require Temmertinte’ ryment i full of olf sums secnved by this Security Insivument
without forther demand omd may jnvals power of sofe amd any other remesties permitied by Applicalle Law,
Lender shall be endiiled i colleot alf supsuses lacusved v pursuing the vemedies provided fn this Section 22,
incinding, but not inited to, rensonalile sitorneys’ fous sid costs of Hitle evidence, For the purpases of this Sestion 22,
the termn “Lender™ includes apy hofder of the Note whe Is enditled to recalve poyments wnder the Note,

¥ Lendes byyokes the polver of sele, Lender or Trostee shinlf give notice of the thme, ploce and terms of sale by
posting ond Hag the Retice at feast 21 days priow fo enle a5 previded by Applleable Law. Londer sholl mol o copy of
the notice {0 Bovrowst I $55 manner prosecibed By Spphicable Law, Sale shull be made of public vendue, The sale
st beghn 28tk tme statad In the notice of sale or not Iater thuw three howrs after that e and Betweon the howrs
of 18 sapsoandid pa. on the fivet Tuesday of the month, Berrower nuthorizes Trustee to sell the Propexty tn the
Highest bldder for cosh In one of miors parcels snd in any order Trustes determinics, Lender or ifs designes may
purchiose the Praperty at any ssie.
susiee ghall deliver to the purchaser Trustee’s desd conveylng indefensiide tith: by the Prepevty with covenands
of geperal warrauty from Borvower. Boreswar covenanis and agrees {o defond generally the purchaser’s fithe to the
Propeviy spainst off dafmg and denends, The recitals i the Trustee’s deed shall be prims facle evidencs of the tvuth
of the stnfernents made thersln. Trustee shndl opply the procceds of the sale in the following ordev: (1) to alf cxpenses
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of the sale, including, but nat Hmited fo, renssnable Truster’s and attorneys® fees; (b} to il sums secuved by this
Recnvity Imsteamnont; snd (&) any sxeessdo the person ox persons legally entitied fo it

¥ the: Property fo sold purssast lo this Section 23, Borrowey ov any pevson holding possession of the Property
theongh Soveower shall Bomediataly swerender possession of ¢the Fropexty o the purchsser oy that sde, If possession
is nat survendered, Borrower or suck person sholl be o tenant at suffernmee st may be vemoved by writ of possassion
or other esisrt procecding.

23, Relense, Upon paymont of sl shms secwred by this Secuelty Inatrament, Lender shail provids g release of this
Seeurity Instament to Borowsr or Borower’s desipnaierd sgent i secordance with Applicable Law, Bosrower shiull puy any
resordation costs, Lender may charge Barower o fee for veleasing this Seourity Instrument; kit onby if the toe is paid to e
thivd party for sesvives rexdered sud the sharging of the foe is permitted under Applicabls Law,

24, Substiiute Trustee; Trustes Idabilily. All rights, remedies asd duties of Trusiee under this Scowity Mstrumesit
may be exeroised or performed by e or moss tristers aetiag alots or logether. Lender, atits aption and with or withow!
causs, Wiy from dire to thne, by power of atlorney or otherwiss, remove or substitie say trustee, add one mare ustess, or
sppeind & successor frusten to soy Tristee swithot the neeessity of any formalily oiber than u designation by Lender in
ing. Without sny funther act or zonveysnce of the Property the substiiute, additional or successor hiusies shall bacoma
sessed with the sille, rights tomedics, powers aud dutles confsrred apon Tiastee herein and by Apphicsbis Law, )

Trustes shall ot be liable i acting vpon any natice, wauest, consent, thynand, statement or other documen? believed by
Tristes o becorresy, Tristea shall not bo Hable fovany set or omission suless such ast or oadssion to willfyl,

28, Suhrogatiom. Any of fhe groceeds of the Note gsad o tike up outatanding Hens against all or any pert of e
Propety Have besn advanced by Lender al Bagrower's requiest and upon Borrower’s ropresentation that such amounts ars due
st ans seenred by valid Hons agatest the Property. Lendars shall be subrogated to any aad all vights, superior Stles, Bens and
agiitics owned ot dlaimed by any owner o holder of any owista Hens sud debls, regardless of whether said liens ot
dobis are acquivad by Lander by assigniment or wie released by fhe holdar thoesof npos payment.

6. Paeticf Tnvalidity. Tu the cvent duy portion of the sums intended to be seenred by this Seaurity Inshuinent cannof
ba lawlully sconred hereby, pryments in reduction of such sums shail be appiied first o thoze portions not secured hereby,

27, Purchnse Money; Owelty of Partiilon;y Renewsl and Falenglon of Lieny Agsinet Homsstead Property;
Ackac—wied mﬁﬁi of Cash Advarerd Ageainat Non-Homestead Property. Cheek hok as sppliesbies
ahiage Money,
ds advsnced to Borrower under the Mote wore used to pay all or parlof the purchase prive of the Properiy. The
Note aisq iz primerily scenved by the vendor's lice retsiiied t the deed of even date with this Seensity Tnstrument conveying
the Property to Sorvowsr, which vandor's ben has hoen assigned 1o Lendar, this Secprity Tnstrurnent boing sddiions? seourity
for such vcurim s lien,
= . Owelfy of Partition.

‘Ihr., Nek‘ If’pﬁ:‘s:‘nl\ fmﬂs advmu‘m L\y Lende:r at Iht‘ spada" ing

sectiring the origing
sencwet and siesidest 3

Ackumwhdunnt of 8 mk Adwmwf} Asgmsfc,t Psm I(m stend ngtrty
Hote represents Rmids advanced to Borrawer on: thix day st Burows:'s regusst and Bowrower acknowledges weeiys
of suels funds. Boreowver stalos that Bovnwer doos uof now and does aot intend ever 1 tside on, use In any mnnner, of claim
the Proporty seciesd by this Seeurily Tnstyurgent a8 o business or yesidentisl homestesd. Borrower disclaime all homesiend
rights, interests snd sxemptions relatad o the Property.

28. Lows Neot a Home Bouily Losw, The Lons evidesieed By the Nete Is ot an oxfenston of oredit a5 dofined by
Section SG{a)E) or Seclion 58(a)T), Artlcle XV, of the Texns Constitutios, I the Property 1 used as Borvawer’s
regidence, hen Borrower agrees thit Borrower witl recelve ny sush from the Lonn evidenced by the MNotesnd thad any
sdvances not mecessary to purchase the Properdy, sxtinguisk an owelly Yen, complete conutruction, ov repew snd
extend 8 prior Hewn agalost the Property, will be used o reducs the belanes avidenced by the Note or such Loaws will be
wmaodified to svidence the coryeet Loan brlance, af Lender’s option. Borrower ngress fo-execute any documentation
necessay tocomply with this Bection 28,

P
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BY SHONIRG BRLOW, Burrower acospis end sgreen fo the terow and covennats coptrined in pss&q
thig Secwmity fustruwient and in any Mider ixerated by Bomvwer and recorded with it

{Real}
~Bosrsyar

{Sesly
~Heamwer

e A s, et e e SOTREY  cvn vy

et

e e e o ) chsi‘t Nenly

~Romawes
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Witnosu: Witses
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This tnsiranent wig acknowledged before we
DAYS R, SANTOE, CARLDE SANTOS

{date by

X W‘\\ NN \c\* 'Q,XA
YN

My eomminion expires
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ROTE AND SECURITY AGREEMENT

et 1o he Usad for Toxes ‘-‘mzzsm‘emﬁ Logns Untase Procseds Lised Only for Purshzes Mongy or Refifanes of Parehsas Mo

Natona! Gty Commete Lann & 2 rsmistered oatemark of Nasors Ly Comperation, )
Date: April 8, 2005 «

Address: Y gang STONEFAIR LANE
HOUSTON. TX 77078

DEFRITIONS SN0 GUNERAL TERMS. War®or aur™ means e widarsignad Dablors, “Wa'l ur’or s migans
FINST FRANKLIN & DIVISION OF NAT. CIEY BANK OF i, 21 SGJ DRTH TIRST STREET, 3K JOBE, Califarnis 95131
ANG 1S SUCTESETTS 3R SRS, Nots” MEANs iz Dromissory Ot aNnd Seoulity’ agresment and ail relsed atiachments and eddsnda.
SLann” rwans e losn evideniad by fis Now, Properiy” means he mal sk seduring e peyrentof tia Mo desaribed in Seafon 4
Visclowire Staant” meany he sepsrae faders! subhrin-nding dﬁauﬂ\ws statement of sven daty woniisd © yeu, tir Wms of which
are inenrpang by refoense i thig Now. Dsotasures i the Disedosure Sigwrnent ave HNTRCTIBmMmS, You sgres hat we are maiing dis
Loon dpscly o eais The Secton hesdings of tis Mot 35 o table of contants and sot SoRRact Bems.

3. PBGM&‘SbGﬁ ¥ NDTE, For vatus segaived, you, imending © be legally bound sy s sevarally promise 1o gay ke sur order the
princhiat surn of § 24 388,00 ¥ . which incindes a propsid fngroe chorge ob§ 272 BY » PSS intpre St o the pringipel sam
sutstanding and ﬁ\i*ar sums vwed snder @i Note unst paid in fult stahe pas somem o of44, 2600%. You will maks & mcnmiv prymentin
the sauntol UE.$238.87 o onte st day of ach wont baginming o June 1,200 i
on May 1,2035 » ¥t s owe aeouins under #98 Mo, vou Wil pay those ¢ 2MOUnIS in i%i'il o ey dar-:-..

Youagres tat ol past Gok 3nd unbeid chamges sued, insluding past dus interest. may be capithizad 3ng sarn Inwrest by adding such
charges & the prdnudag! balancs of dig Mo, Rah mor\t"sx- payrment Wi be spplies gy of s suheduled dus date and will-be applied o
intprest beioes principal, You wil masbyow m\x&h-y pavmssts ©: Natonal City Bame Loan Sanvdees, 150 Allugheny Cenr Mall, Pitstusgh,
PA I8218 or such ofher place. 28 wo. may specify. I you are making § payment by an owrmight delivery savise only, you will send i
Mationw Gl B10Y Intgrchanne Way, Loulsvithy, E\Y »302,2’9 OF SuGh GO Risd 8% W May Q;xsmf‘y.

- FEOPERTY: gaon STONEFAIR LANE*;
ROUSTONM, TX 77075 ©

S, CISBURSEMENT OF PROCEERS. You aushorize us it dishunte il provasds of iy Loan by ohinck, deaft, efzotonic wanster o
& st oty FT O METEaT aER dhoess kit teir sobx gistretot.

8. LATE CHARGE: RETURNED IMSTRUMENT CHARGE: DEFFER&L CHARGE; SERVICE CHARGES. If ot or sny portion of any
mendy payEnEnt i Wi recsha o 1 ey aker ts due sngd we du not atesienide tha entre halsace owing undsr this Note, voi sgres o pay
7 late gharge. This lale charge w X, any chach; &3l negolahie oider of withdeswel oF ather shmilss inssument s mtumed to us
T 0y re%a y‘\ FPIARU PRV 8 wsned instumiant gharge o £330 Fan, By sur sobr disopetion, permitynu o deder s pavrrsndisl you
o for 2ach peyment deferred, W wall canitinug T sayinkast on e unnald principat Salanca., 1 vou mguestoopias
ot eny :icmme’z?s reia#mi & ¥ Loan, you #ree 1 pey a document reaquast chargs for the senvice of providing caples. “This document reguest
warqc‘ will B 38 G copy e witl st ehangs you BE dosuments we e feipiired £ provide vou By s You agred Hiatwe may slso charge you
§ e, Mot athenise enurnerated havrain, for seivichs thatwa Boriors o vou that vou havi guzsie:

2. NSURANCE. You oo reguired ® froune the Progery wml this Losst s pai n Rl or we sell $12 Propey. You have the gk of
logs-of e Froparty and shall by msponsithy for its loss. or damage. You will nofity ws promptly of any 1085 or damage 1o the Property. You
sgree to obtein primary nstuanss coversge (ncluding fenishing existing covarage) rom any insdres vou want $ist is accepteble
1o us provided Szt the nswrer iz guthorized o do Business I the sty oF hurdsdintion where the Property Ix loosted or 18 2w
eligible suvsius lines cersier, in S follawing typas and amaeunts with us Rsiad as Ioss poayee; tab fire, s dsk” perits snd fiood
ingidranne roguirad by fowy srd (bl all ot insarency sequined by applicshie v, You wsst kaop the Propurty fsty losurad aouingt loss or
gamags on keoay which are sn0speble © wr w e sxient permited by'law. All insurgnce proceeds ws recdive Uncluding a rafund  of
prerpium} may a1 our cpwn redune Hig indebredness of $98 Naw or Do ussed 1 rapst or raplacs the Propany. 1Fthe Peopadty is desiroyed,
Yois IR STH PRY WS WhSBRT Y Lt ansDr s No. 1 vew Bl 10 maintain the required Insursnad, Wi may 2T owr sole apton ohain
STRARRE FTYOUr APt hat v hallevs s sworssary © profet ous iigresis in the Fropsry. Yuu agree W pay he expanse of such
insuranne on damand or apree thatwe may add sudh capense B Wis Loan. You ackeowiedge thatinsuance e purchase may sost
gubistnaialiy snore e nneiwe you coutd purchase. Failirs of vour insursr @ poy 8 daim, o sry pat af & daim, will mesn you do net
have the insurarme raguired by His Note. You aizn agsipn 0 us $ny M inmuants procasds rélaws t he Now of 0w fiteeest in the
Proparty. You ssustpomgity gprovds s wiin suidenng of insursnce ans groo! 6f pavinent of Rsurancd premiims Ukan o requast, and at
pOlties must providd 1e Wi 8 aiairem of TR e Srice potics of cancekaton ar neser R oewes g, You trsvacably aubories us
S5 YOUS BEEOT a0 on yow Ratiall, whith altthosizgton will sundve yuwir incompatense, ko negetate, s2ie and inleaas any dairn under your
ingurancs v ender 3Ny inguranes with @ $ied party insirer raiated 0 s Propedy, snd f fseive and gigh all ratated papers angd documents
on your hahel eiadisg, cheoks, drafts and sher iBms paystie X vou.

PREPAYIENT. Yo moy woluntadly neopay the prosipal swn of die Now s part st any dme. ¥ you volunadly prepsy e
Mpal S o this Note - Sl adtin b first m{m'}w of this Mo, you agree 1 paya voluniry prpaymentcharge. This wiluntary
syment charge valk bs equatc G“’» uf the printipal batancs at e fwme of repsyment. The prapavment charge will apply t siguns
»-\Uo\"‘ e B davs of prasgwnent in kel efer daducing any rguied relund, D intese ratung o1 off ar 8 pardon of e prepaiﬁ france
zharge i Ty law, A porton of the mepsid dnanee sharge deamribed Iy Seofiun X Wil be refunded. Subipou i Santon 3, you
aesthanies s spply ql prepaid stvne © the ndebisdnzes sithis n Ay enner We e

3, SECURITY AGRETRENT. To te sxent parmited by law, you grang us 2 seeudly Inmeast and webie all applicabls prc;pem;
e}\cmwaﬁs a:\d feanestnsd sinhis t.mh,%. $ie Progerty i eviad in Temesl in he filkwdng propariy 1 secuss permmanes of your \m!icsa‘k'
iy e Progeny induding NOER, HRTES, BCBQASGRDS S powsena progsny whith & a fxture of e Proponty @nve;
.m\w d gcsr:oo‘ B2 doinad iy YR CF R, 22232405 unwss. purchiesss with e praceads of Big Logn, I we hevs o prioe lien ais your prmmoa-
residence as speudly Ry furire obligRionz, wa swve Juch Secriy as o s Now auly () arocieds and unpamed pramiums. of any Propary
inguranurrand o e sulsiRigony, repipcsrnents, producty ard proseeds of e freguing. Ow seaurity insrestwil be & panhige mondy seciy
Irnerast it quy of thi fragoing sre purdhased Wity the protests of Wis Loan, You njres Hiat we 38 nora Sdudsny wilh mspsst o our security
friovest You fwdher 3G hist W gy stany Bme-apply Drecseds at uncamed mantang ang munds ofany Propergesdnancs o gl the
ingebiedness of His Now, sven Fyns qra rotiv defufl. Lpon tur reuusst, v Wi gefver any Soasments 1iat ars necessary &5 s in pusfect o
secunity inerast, o, i applicaide, followrour inswucdans o perfch our shcurity interastin e Property. You will defand &t YOUT @XpOnss.our BSQRTY

infergst i the Mogedy. Vo the wrent serwtied By law wou sgree i vy el Sutual Sests impnged R re Qs I 3 Hvthe Propsedy.
18, PROPE HTY NAINTENSNCE ARD UBE, You vifi prompty pay oY fear, fngs. and s relswsd o thin Loan and ths Froperyy.

Yisss will maaintin e Propesty iy gowsd condiion sxtset for axdinary whar and war, s zeap  ae feom sl Hens, encumibrances, fires ard

soverse waime exceptior tase panmitad by 4g in witng. You will make o nesded repairs. You wilf nut mieks any changes e Propany
Hatwdll deorense B valur o deoreass it fnalonaiiy wWihiols our prar wWitken consest Yoo vl peemit us 0 Inspedtthe Properyata dme
wiieh by sssgonetly caneninan Wyen do sorde any oF e foregming, we oy 3¢ 56 5w sols splien sng add e orsts i R Losn W
sEpATE POU IO DrovidY us with addiongl colfatinl, You wilf not 3%€, 0r peens s @ use. the Propartyt it i victstion of any Jawg &
confany Y the provisiang of any ipstrance sabsiss w‘wﬂng he onarty or I @ manner that woukd invalidate amy wetranty ar i) e any
business, oo siat o sgrdauiiral purpase unkoss this Losn is caplialdy lorsuah 8 purpess.
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11: DEFI-'\ULT AND REMEDIES. You will be in default under this Note if: (a) you fail v make any payment or pay other amounts
owing under this Note when due; (b} you fail to keep any of your agreements under this Note or under any other agreement with us; (c) a
pankrumcy petition is filed by or against you; (d) you have provided false or misleading information to us; {8} you die or are declared
incompetent or incapacitated; (ff the Property is destoyed, determined by us t be uninsurable for use, seized, impounded or threatened
w:u?. or subject . levy, attachmant, condemnation, forfaiture or other administrative or judicial proceedings; or (g} you are in default on any
obllgauon thatis securad by a lien on the Property. If you are in default, in addition 1 any other rights and remedies we have under law and
subject o any right you may have to cure your default, we may do any of the following: (aa) accelerate the entire balance owing under this
the afier anylde{m.and or notice which is required by law, which entire balance will be immediately due and payable. If you are in default.
prior to. our ining a jud t inst you, any amounts owing under this Note will continue to bear interest at the interest rate
stated in this Note. If we obtain a judg t inst you for any amounts owing under this Note, the of such judg will
bear Interest at the rate permitted by Indiana law for judgments from the date of judgment; (bb) demand that you vacate the Property
apd make it available to us at a time that is reasonably convenient. You agree to comply with such demand; {cc) sell, lease, or otherwise
dispose of fhe Property without prior dernand, unless otherwise required by law, Our disposal of the Property will not release you from any
of your obligatons and you will pay us any balance owing under this Note; and (dd) recover all expenses related to retaking, holding,
preparing for sale and selling the Property and reasonable coflection costs, attorneys’ fees (unless you are a resident of New Hampshire, in
which case we may not recover our attorneys’ fees from you) and legal expenses as permitted by 11 U.S.C. 506 and applicable state law.

12. PROPERTY CONDITION. You agree that with respect to any Property: (a] it is free from all material defects, in proper aperating arder
and fit for all inended purposes: (b) that our making this Loan was based in part upon the value and condition of the Property as represented by
you; {c) we did not directly or indirectly offer, sell or provide it o you; and {d} we are not a seller, supplier, merchant or warantor. Accordingly,
except for specific rights afforded by state law, any claims relating to the Property, including any defect or warranty relnted to it, are not
our responsibility.

13. ADDITIONAL AGREEMENTS. You agree that {a) you may not sell or assign this Note, the Property or any of its benefits or
obligations without our prior written consent. We own this Note and may assign this Note or any of its benefits or obligations at any time
without your consent: (b} this Note is between you and us and, 8xcept for successors or assigns as provided by this Note, this Note will not
confer any rights upon any third party; (c) our rights and remedies in this Note are not exclusive; {d) we may waive or delay the enforcement
of our rights under this Note without waiving or otherwise affecting such rights; (e) the provisions of this Note are only to the extent permitted
by applicable law. Any part of this Note that cannot be enforced will be void, but the remaining parts will remain in effect; (f# you waive notice
of dishonor, protest, presentment, demand for payment {subject to any right you may have to cure your default), waiver, delay and all other
nofices or demands in connection with this Note; (g] you waive all defenses relating to impairment of recourse or collateral, and we can
change any tarm of this Note, release any collateral or release any obligor by agreeing with any one party without notifying or releasing any
other party; (h) we can correct errors in this Note as provided in 15 U.S.C. Section 1640 upon notice to you even if such errors are contract
terms and you agree w0 be bound by such corrections. Upon our request, you will promptly re-execute this Note to correct errors in this Note.
You can change any term of this Note only in a witing signed by us: (il the Bank is a national bank located in Indiana and your application
for this Loan and the making of this Loan occurred in Indiana. Therefore, this Mote shall be governed by and construed in accordance with
{y) Faderal laws and regulations including but not limited to 12 USC Section 85 and (2} the laws of Indiana, to the extentindiana laws are not
preempted by federat laws or regulations, and without regard to conflict of law principles; {j) this Note describes all agreements between you
and us with respect to the Loan and there are no other agreements. An electronic or optically imaged reproduction of this Note or any other
document refated to your Loan constitutes an original document and may be relied on in full by all parties to the same extent as an original;
(k) except as otherwise required by law, we are authorized to mail any notice or other correspondence to you by first class mail o your last
known address indicated on our records; (I} you will provide us with 10 days prior written notice of any change in any information contained
in your application including a change in your name or address. Except as otherwise specified, all noticas and payments 10 us must be sent
to National City, 150 Allegheny Center Mall, Pitisburgh, PA 15212 Attn: Customer Service, Locator 47-23-551, or such other place as we
may designate. Our failure or delay in providing you coupon books, billing statements or other payment instructions will not refieve you of
your abligations under this Note; (m} all payments must be in lawful money of the United States; (n) if you are a natural parson you are
competent to enter into this Note and if you are other than a natural person, the person signing on behalf of you represents that he is
authorized to enter into and execute this Note; (o) we will not be responsible for any personal items in or on vacated Property. We will make
a reasonable effort to return such items t© you or have you reclaim them from us provided you notify us within 5 business days of our taking
repossession and itemize such items. Even if you notify us, you abandon to us any personal items not reclaimed from us within 10 business
days of our taking repossession; (p) we may accept late payments or partial payments without losing any of our rights If your payment is
marked with the words “Paid in Full” or similer language. you must send your payment to Nationat City, 150 Allegheny Center Mail,
Pittsburgh, PA 15212 Att'n: C Service, L 47-23-551 or such other place as we may designate. If your payment is
made to any other address, we may accept the payment without losing any of our rights; {q} our application of your payments or other
proceeds is reasonable unless another method is required by law, in which case that method shall be reasonable; () this Nate will be
binding and inure to the benefit of you and us and aur respective successors and assigns; (s} except as otherwise prohibited by law,
Bank may provide to others, including, but not limited to, credit reporting agencies, information about our transactions
and experiences with you. Also, Bank and its affiliates [collectively “National City”) may share with each other ait information
about you that National City has or may obtain for the purposes, among other things, of evaluating credit applications or offering
you products or services that National City believes may be of interest to you. Under the Fair Credit Reporting Act there is certain
credit information that cannot be shared about you (unless you are a business) if you tell National City by writing to National City
Corporafion, Attention: Office of Consumer Privacy, P.O. Box 4068, Kalamazoo. Ml 49009. You must include your name, address,
account number and social security number; (1) if this Loan is not for a consumer purpose or you are not a natural person, you are not
entitlad to any rights afforded consumers under applicable law or regulations; (U} all actions under this Note requiring our consent are at our
sole discretion, and such consent may be withheld for any reason; {v) the annual IRS Form 1098 will be issued only t the first borrower
listed on this Note at origination and the designation of a borrower as first cannot be changed subsequently; (w) our typewritten name in
Section 2 will constitute our signawre for purposes of this Note; {x} we have an established business relationship with you, and unless
otherwise prohibited by law, National City may contact you to offer you products and services that National City thinks may be of interest ©
you. Such contacts are not unsolicited and National City may contact you with an automated dialing and announcing device or by fax, email
or other form of electronic communication and we may monitor telephone calls with you to assure quality service: (y) all amounts awed under
this Note shall be without reliaf from valuation and appraisement laws; (2) we are authorized to sign on your behalf any document required ©
enfarce our interests under this Note; (aa} disclosures includad in this Note but not required by law are not an admission or waiver of rights
by us; (bb} you will pay all faes we charge you in connection with this Loan including those indicated on any Good Faith Estimate or
HUD1/HUD 1A provided in connection with this Loan, which will be nonrefundable to the extent permitted by law: and (ce) in this Nots, the
term “affiliates” means current and future affiliates of National City Bank of Indiana, including, but not limited to, the following National City
Corporation subsidiaries: National City Bank, National City Bank of Michiganflllinois, National City Bank of Pennsylvania, National City Bank
of Southern Indiana, National City Home Loan Sesvices, Inc., First Franklin Financiai Corporation, National City Bank of Kentucky, Madison
Bank and Trust Company, National City Mortgage Co. and National City Morigage Services Co.

14. ADDITIONAL NOTICES. The following notices are given by Bank only to the extent not inconsistent with 12 U.S.C. Sectian B5
and related regulations and opinions, and/or the choice of law provision set forth herein (with respect to which Bank axpressly reserves all
rights). You acknowledge receipt of the following notices before becoming ohligated. For purposes of the immediately following Notice fo
Cosigner, "bank” means us.
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NOTICE TO COSIGNER

You are being asked 10 guarantee this debt. Think carefully before you do. If the borrower doesn't pay the debt, you will have to. Be sure
you can afford to pay if you have to, and that you want to accept this responsibility. You may have to pay up to the full amount of the debt if
the borrower dogs not pay. You may also have to pay late fees or collection costs, which increase this amount. The bank can collect this
dgbt_fmm you without first trying to collect from the borrower land after proper notica to you if you are a “cosigner” as defined by lllinois or
chhAnga_n law). The bank can use the sams collection methods against you that can be used against the borrower, such as suing you,
garnishing your wages (unless you receive wages in North Carolina, Pennsylvania, South Carolina or Texas) etc. |If this debt is ever in
default, that fact may become a part of your credit record. This notice is not the contract that makes you liable for the debt.

NOTICE TO ALL SIGNERS

You are hereby notified that a negative credit report reflecting on your credit record may be submitted to a consumer (credit)
reporting agency if you fail to fulfill the terms of your credit obfigations. | f you believe that we have informaticn about you that is
inaccurate or that we have reported or may report to a credit reporting agency information about you that is inaccurate, please
notify us of the specific information that you believe is inaccurate by writing to National City, 150 Allegheny Center Mall,
Pittsburgh, PA 15212 Att’'n: Custemer Service, Locator 47-23-551 or such other place as we may designate.

OTHER NOTICES

If the Property is located in California: Lender, may at its option, declare the entire balance of the Secured Debt to be immediately due
and payable upon the creation of, or contract for the creation of, any lien, encumbrance, transfer or sale of the Property.

If the Property is located in Colarado: The dollar amount of the finance charge disclosed to you for this credit transaction is based upon
your payments being received by us on the date payments are due. If your payments are received after the due date, even if received before
the date a late fee applies, you may owe additional and substantial money at the end of the credit transaction and there may be lite or no
reduction of principal. This is due to the accrual of daily interest until a payment is received.

If the Property is located in Florida: FLORIDA DOCUMENTARY STAMP TAX IN THE AMOUNT REQUIRED BY LAW HAS BEEN PAID
OR WILL BE PAID DIRECTLY TO THE DEPARTMENT OF REVENUE, AND FLORIDA DOCUMENTARY STAMPS HAVE BEEN PLACED
ON THE TAXABLE INSTRUMENTS AS REQUIRED BY CHAPTER 201, FLORIDA STATUTES.

if the Property is located in lowa (this is a credit 1r ion) or Kansas: NOTICE TO CONSUMER: 1. Do not sign this
paper (agreement before you read it. 2. You are entitled to a copy of this paper (agreement}. 3. You may prepay the unpaid balance atany
time and may be entitled to receive a refund of unearned charges in accordance with law. 4. If you prepay the unpaid balance, you may
have w pay a prepayment penalty.

If the Property is located in lowa and the principal amount of this Loan exceeds $20,000: IMPORTANT: READ BEFORE
SIGNING. THE TERMS OF THIS AGREEMENT SHOULD BE READ CAREFULLY BECAUSE ONLY THOSE
TERMS IN WRITING ARE ENFORCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT CONTAINED
IN THIS WRITTEN CONTRACT MAY BE LEGALLY ENFORCED. YOU MAY CHANGE THE TERMS OF THIS
AGREEMENT ONLY BY ANOTHER WRITTEN AGREEMENT.

If the Property is located in Maryland: We elect Subtide 10, Credit Grantor Closed End Credit Provisians, of Title 12 of the Commercial
Law Article of the Annotated Code of Maryland.

#f the Property is located in Minnesota: If the amount of this Loan is $100,000 or more, we elect Minn. Stat. § 334.01.

if the Property is located in Missouri: Oral agreements or commitments to loan money, extend credit or to
forbear from enforcing repayment of a debt including promises to extend or renew such debt are not
enforceable. To protect you (borrower{s)) and us (creditor) from misunderstanding or disappointment,
any agreements we reach covering such matters are contained in this writing, which is the complete
and exclusive statement of the agreement between us, except as we may later agree in writing to modify
it.

If the Property is located in New York: YOU SHOULD CHECK WITH YOUR LEGAL ADVISOR AND WITH OTHER
MORTGAGE LIEN HOLDERS AS TO WHETHER ANY PRIOR LIENS CONTAIN ACCELERATION CLAUSES
WHICH WOULD BE ACTIVATED BY A JUNIOR ENCUMBRANCE.

DEFAULT IN THE PAYMENT OF THIS LOAN AGREEMENT MAY RESULT IN THE LOSS OF THE
PROPERTY SECURING THE LOAN. UNDER FEDERAL LAW, YOU MAY HAVE THE RIGHT TO CANCEL
THIS AGREEMENT. IF YOU HAVE THIS RIGHT, THE CREDITOR IS REQUIRED TO PROVIDE YOU WITH A
SEPARATE WRITTEN NOTICE SPECIFYING THE CIRCUMSTANCES AND TIMES UNDER WHICH YOU
CAN EXERCISE THIS RIGHT.

If the Property is located in North Dakota: THIS OBLIGATION MAY BE THE BASIS FOR A PERSONAL ACTION
AGAINST THE PROMISOR OR PROMISORS IN ADDITION TO OTHER REMEDIES ALLOWED BY LAW.

If the Property is located in Oregon: NOTICE TO THE BORROWER: Do not sign this loan agreement before you
read it. The loan agreement provides for the payment of a penalty if you wish to repay the loan prior to
the date provided for repayment in the loan agreement.

If the Property is located in Texas: THIS WRITTEN AGREEMENT REPRESENTS THE FINAL
AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,
CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES. THERE ARE NO
UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

I the Property is located in Vermont: NOTICE TO CO-SIGNER: YOUR SIGNATURE ON THIS NOTE MEANS
THAT YOU ARE EQUALLY LIABLE FOR REPAYMENT OF THIS LOAN. IF THE BORROWER DOES NOT
PAY, THE LENDER HAS A LEGAL RIGHT TO COLLECT FROM YOU.

MECD3123 -4326

FFO138L3 A l )04 7 Page 3 of 4

10



1T you reside in Wisconsin NOTICE TO CUSTOMER: (a} DO NOT SIGN THIS BEFORE YOU BEAD THE WRITING ON THE QEVERSE
SIDE, EVEN IF OTHE HWASE ADVIGED. i) 0O ROT SIGH THIS IF IT CONTAIRS ARY RULANK SPACES. fc} ¥OU ARE EMTITLED TO
AN EXACT COFY QF ANY ASKEEMENT VOU SIGN. (8] YOU HAVE THE BIGRT AT ANY TIVE TD PAY I8 AQVANCE THE URPAID
BALANCE DUE URUER THIS AGREENMENT 4N3 YOU MAY BE ERTITLED TO & PARTISL REFUMD OF THE FIBANCE CHARGE.

18, SIGWATIIHES, YUH HAVE READ ANDr AGREE TO ALL PRUMADIONS OF THIR NOTE INCLUDING THOSE OR PAGES 1
ROUGH 3 ARD IN ThE DISCLOSURE %"’QT‘-MEN] WHICH ARE INCGREQOR U‘ HERGHIN BY REXEH {1 DG NOT SIGH
-‘!“ I\("‘”" B“F\JF You F’EAD 7 UF*‘ FIAING ARY BLANK F‘M‘E‘ O BE FILLED IN, {2 YQU ARE ENTITLED TO A
3 OQEY OF THIS FN 3RS NDTE, YOU ACKRNOWLEBGE THAY ¥

214 F”N\ YOU RGN, 8Y 8
TR REGERW A COMPLETED SUSY UF }Hib ENTIRE BOTE UEFOAE SIGMING 1T O8
£ PAY‘ES kA 2 AND 3 AND THE DISCLOSURE 5 ”5\:5:!%“’ FOR ARDIDIONAL iIMPORTANT
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BALLOON NOTE ADDENDUM TO NOTE AND SECURITY AGREEMENT ~ FIRST FRANKLIN

Date: April 28, "ffO“

1. DEBTOR (8} DAYSI R SANTOS

Frnperly Astdress: 8806 STONEFAIR LANE |
HOQUSTO \i ™ TS ’

2, DEFINED TERME; ADRDENDUER & PART OF THE ROTE. "Addendunt steans s Saloon Note Advendum o Nute and Sscunly

Anraeaerd witeh it sl

sart of and amends and supplaments the Nobe and Sonudly Sgresmand CRole™) dated the same Sude

=y = '

1 Ol AUCHEA

s s Addendom, The LR g

. ¥dhe event e arg aay conllicts betwaery this Addestum

arnd e Nobe, he provsions of e Acdendhan wil

cantral, Uhiles:

i this Addendum, any capitatizad fsrms shalf bave the
AR SRMEEING 35 the Note

3. BALLOON ROTE, The final payment due wnder the WNole is farger than the previnus monthily payments. Tha final payment includes a
Aubistantial payment of prndcigst. This Node is conymanty cailad a “talloon note.”

4. BALLOON ROTE AGREEMENT. You unvsestand aod agrae as folfows:

THIS LOAN 1& PAVABLE I FLHLL QN THE FIRAL PAYMENT CATE SET FORTH IN THE PAYMENT SCHEDULE I THE DISCLOSURE
STATEMENT, YOU MUBT REPAY THE ENTIRE PRINCIPAL BALANCE OF THE LOAN, UNPAID INTEREST ARD OTHER SUMS THEN
QUK.

NOUR AND AGDREE THAT ALL NOTICES IN

AD AND AGREE TO ALL PROVISIONS OF THIS ADDE
CGPPG ATEDR HEREIN BY REFERENCE. (1) DO NOT RGN THIS ARRENDUM BEF C“\E YOU READIT
h CES TO BE {3 (2] YOU ARE ENTITLED TC & COMPLETELY FRIEDGN COPY OF THIS
sﬁ\DDENDUM BEFORE } T, BY SIGNING THIS AGDERNDURM, YOU ACKNOWLEDGE THAT YOU HAVE RECEIVED AND HAD AN
OPPOSTUNITY TOREVIEW & COMPLETED COPY OF THE ENTIRE NOTE INCLULNNG THIS ADRENQUN BEFORE SIGNING.

& 82
Tebtor:  DAYSIR. SARTO VS

Tyos or rind namg’ \?Leuar

Debtor: X
: fi name of Lebior {abtor's gigoature

el Ee

wa of Dabiar Chabion

Datd X
Sebinrg signatize

Dabtor: _ X
Fyrge ar et paene of Debior Dabicrs sigpature

Debion: X
Ty ar print namae of Dablor Dsbior's signature

56
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{6y “Loaw™ means the debt evidenved by the Note, plos interest, any prepayment charges and Iate charges dus under the
Note. and all sums doe voder this Secority lnstroment, plus inferest,

(R} “Ridere” mesns all Riders lo this Security Instrumewt that are executed by Borrower. The following Riders are to be
sxesued by Borrower {check Box as spplicablel: :

i Adjuatable Rate Rider { i Condominiom Rider : M} Second Home Rider

.

}(3 RBatloon Rider E 5 Plaaned Uit Development Rider ! EBiweskiy Payment Rider

Yoninan

{ Home haprovement Rider ! | Revoeable Trust Rider

: » Cther{s} {specifyl

purnes,

(£} “AppHeable Law® means all controlling applicable federsl, state and local siathtes, scgulations, ordinances and
administeative roles and orders {that have the effect of law) as well as alf applicable fiual, son-appealsble judicisl opinions.

5 “Commumity Association Dues, Pees, and Avsessments” means all dues, foes, nesessments and other charges that are
iwposed on Borroweror the Property by e condominitm association, homeowsners sysociation or similar organization,

(K “Elecironie Fonds Transfer™ means any ansher of hwds, other than 2 transaction originated by chegk, dral, o
siuilar paper nstrament. slich is iniiated through an clectroake ternttnal, telephonic instrument, computer, oF magnstic tape
go-as o ovder, mstract, or suthorize » financial institation to debit or credit an account. Such tenw includes, but is not Hmited
to, poiut-of-sale transfers, automnted teller machine transactions, tansiers initiated by telephone, wire transfers, and
atnmaied clearinghouse transfers.

{L) “Hscrow Hewms” means those Hows that are described in Seotion 3.

(M) “Miscellancous Proceeds™ means any compensstion, settleraent, award of damages, or proceeds paid by any thivd party for:
{1} darnage to, or destruction of, the Propesty; 481} condemnation orother taking of all or suy part of the Propesty; (i) conveyance
i lien of condemnation; or {iv) misrepresentations of, or omissious a3 to, the value andfor condition of the Propenty.

{N} “Mortgage Insoranee” means insurance protecting Lender agajust the nonpayivent of, or defanlt on, the Loan,

{7 “Periodic Payment” means the regularly scheduled amount due for () principal and interest under the Note, plus
{8 any aspounts suder Section 3of (s Security Tnsirament.

{F} S“RESPAY meaos the Real Estate Setttement Provedures Aot {12 U8, §2601 ot seq. ) and its implementing regnlation,
Rezulation X (24 CER. Part 3500), a¢ they might be amended fram time 1o thve, or any additional or successar legislation
or reguiation that governs the same subject matter. As osed B this Security Instruinent, “RESPA” refers to 5ll requirements
and restrictions that are imposed in segard to 2 “federally refated monigage loany” sven if the Loan does not gualify as a
“federatly related morigaze loan” noder RESPA.

{3 “Suecossor b Intorest of Borrower™ means any party that has wken title 1o the Propesty, whether or ot thiat party bas
assumed Bopower's obligatipas under the Note audior ibis Security Instrament,

TEX AR DEED OF TRUST--Single Funily-—-8 iary Lden
THE CUMPLIANGE SOURDE, xm,.@ 4000324326 GREATLAND &
HEM 467912 (0310) MFTX3 118 iFage 2 of §3 pages) . To Order Calt 3-SEN-630-0802 13 Fax: §18-785-1131
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TRANSFER OF RIGHTS IN THE PROPERTY

"Iéns?ccurzty Eiis!mmem secures w Legder: (i) the repayment of the Loan, and all rencwals, extensions and modifications of
i?zg Note; aad (1) the performance of Borower's covenanis and agreements nnder this Security Instrument and the Note. For
this purpese, Boerower rrevocably gramts and conveys to Trustee, in trust, with power of sale, the following described

property located in the COUNTY of HARRIS N

{Type of Recording fusisdiction} {Nane of Recordisg Judsdiction} ’a }
LOT THIRTY (30}, IN BLOCK ONE (1), OF DURHAM PARK SECTION ONE {1). A SUBDIVISION IN HARRIS s
CQUNTY, TEXAS, ACCORDING TO THE MAP OR PLAT TREREOF RECORDED IN FILM CODE NG, 888200 4 g
OF THE MAP RECORDS OF HARRIS COUNTY, TEXAS. R

S

which curently has the address of BHOC STONEFAIR LANE
{Qirwe}
HOUSTON s Texas 77078 (“Property Address™):
{Cityl §Zip Code}

TOGETHER WITH all the improvements now or hereafier erected an the property, and all easements, appurtenances,
and fixtures now or hereafier a part of the property. Al seplacaments and additions shall also be coverad by this Sscurity
Insirument. All of the foregoing is referred to in this Security Instrument as the “Property.”

BORROWER COVENANTS that Borrower is Inwfilly seised of the ostate hershy conveyed and has the right to grant
and convey e Property and that the Property is ynencumbered, except for encumbrances of record. Borrower wareants and
will defend generally the title to the Propernty against all olabms and demands, subject fo sny encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for nationsl sse and noun-uniform covenants with
{ynited variations by jurisdiction to constitute & uniform security instranent covering real property.

Bomrower and Lender covenant and agree as follows:

. Payment of Principel, Interest, Kserow Hents, and Late Charges. Borrower shedl pay when due the principal of,
and interest on, the debt evidenced by the Note and late charges if any, due under the Note. Bayments due under the Note and this
Scowity hutrmuent shall be ade in U.S. cwerency. However, if any check or other nstrument received by Lender as payinent
ader the Note or this Securily Instrarment is returned to Leuder unpaid, Lender may require that any or all subsegient paymests
due under the Note and this Security Instrument be tnade in one or mare of the following fonus, as selected by Lender: (a) cash:
{b) money order; {¢) centified check, bank check, troasurer’s check or cashier™s check, provided any such cheek is drswi npon an
Institntion whose deposits are insured by a federal agency, nstrimmentality, or entity; or (d) Electronic Funds Transfer.

Payoents wre deemed recetved by Lender when received at the loeation designated i the Noto or &t such other jooation
a8 may be designated by Leader in sccordance with the notice provisions in Section 13. Lender shall give s receipt v a
person making a cash payment on the Loan,

2. Applieation of Payments. If principal and inlerest are amortized monthly, 8l payments that are received by
Lender and made by Borrower in the full amonst then due as set forth in the Note shall be applisd: first, to Interest dug;
seeond, e principal duet and laxt, 1o any late charges dus under the Note. If Borrower pays any schedoled paymsnt{s} in
adwvinee, Lender shall apply these araounts on the scheduled due dates ag set forth ia the Note! If interest accrues datly vader
the Note, all paymcnis that are recoived by Lender and made by Barrower i the fujl amount then due shall be applied first to
any intevest {including bt not Himdled to any accrued inderest) due and second to prineipal die.

If Bomower is in defack, Lender may apply suy paymsas, procseds or amounts received by Lender st such thee and in any
maaner or in any order that Lender may detennine In Lender's diserstion, solwithstanding sny other provisions of this Section 2.

TEXAS BEED GF TRUST—8tgle Fanily—Seeondary Lisn
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Any propesty insurance procesds received by Lender shall be applied {n the mamner set forth #n Section 6. Ay other
preeceds of any awvard o claim for damages. payments for partial release of security, or any sther amonnts of any kind
received by Lender shall e applied by Lender o the suis secured by this Security Iustnunent in any manner and in any
order deteraiued by Lender, whether or st then due, sabject 1o Applivable Law.

Any apphication of payments, hisurance proveeds, or Miscellaneous Proceads (o principal due under the Note shall not
extondd or posipane the due date, or change the sinount, of the Pesludic Payments.

3. Funds fer Eserow Bems. | | Fondy for Bserow Itesus may by Jedd by Lender, Borrower shall pay o Leoder on
the day Perlodic Payments sre due under the Note, unti] the Note is paid in foll, & sum (the “Punds™) to provide for paymeng
of amaunis thee for: (4} taxes snd assessients and other Hems which can sitain priority over this Security Tnstrarment as 2 Hen
or encurnbrance on the Property; {b) leaschold payments or ground rents on the Property, if any: and {c} premiums for any
andt all insurance required by Lender under Section 5. These items are called “Becrow ems.” AL origination or at any time
during the term of the Loan, Lender may require that Commmunity Association Dues, Fees, snd Assessients, i any, be
escrowed by Borrower, and such duoes, fees and asscssments shall be an Escrow Item. Borower shall promptly furnish to
Lender ali notices of amownts to be paid under this Section. Borrower shall pay Lender the Fonds for Bscrow ltewns unless
Lender waives Bowower’s obligation {0 pay the Funds for any or al] Bscrow Henss. Lender may waive Borrower’s obligation
to pay to Lender Funds for any or alf Escrow Hems at any tme. Any such waiver ruay only be in writing, In the cvent of such
waiver, Borrower shall pay directly, when and where payable, the armount due for any Escrow ltems for which paysnent of
Funds has been waived by Lender and, if Lender reguives, shall furnish to Lender receipis evidencing sach payment within
such time period as Lender may require. Borrower’s obligation {6 make such payments and to provide receipts shall for all
purpeses bo decmed o be a covensnt aad agresmaent contalued in this Scoority Instrwwent, as the phease “covenant and
agreement” is used in Section & ¥ Borrowsr is obligated to pay Escrow Jtams directly, pursuant 1o a2 waiver, and Bomrower
fails to pay the amount due for an Bscrow lem, Lender may exercise is rights under Section 8 and pay such amount and
Borrower shall then be obligated under Section 8 16 mpay to Lander any such amounl. Lender may revoke the walver as io
any or all Escrow ltems at any time by 2 notice given i accordance with Section 13 and, upon such revocation, Borrower
shall pay & Loader all Fonds, and o such smounts, that are then required nuder this Sectinn 3.

fonder may, al any time, callect and hold Fonds in an amoit (2} sofficient (o perod! Lender to apply the Funds af the
time specified nider RESPAL and (b} not 1o cxceed the maximumm amons a lender can require under RESPA. Lender shail
estimnte the amont of Fuade due on the bashy of surert dais aud reascnalie extimates of expenditures of futare Bsorow
Hemg orathorwise o accordance with Applicable Law.

The Funde shiall be held in an fostiiation whose deposits ave Instwed by 2 federal agenoy, instromsuiality, or entity
{raciuding Lender i Lender Is ax fostitution whose deposits are so insured) or in auy Federal Hone Loaiy Bank, Lender ghall
apply the Funds o pay the Bscrow lteyas no later than the thne specified under RESPA. Leader shall not charge Bomrower for
holding and applying the Fonds, annudly anslyzing the sscrow account, or verifying the Escrow liems, unless Lender pays
Borrower interest on the Punds and Applicable Law permiits Lender to make such 2 charge. Unless an agreement is made
writing or Applicable Law reguires inlerest to be paid on the Funds, Lender shall not be required to pay Bomowsr agy intsrest
or samings on the Funds. Bowower and Lender can agree in Writing, however, that interest shall be paid on the Foads.
Lender shall give to Borrower, withoot chrsuge, an annal aceounting of the Funds as requived by RESPA.

I there is a surplus of Funds held in eserow, as defiped under RESPA, Lender shall account io Borrower for the excess
fonds in sccordance with RESPA, If there is 2 shortage of Punds held in escrow, as defiued nnder RESPA, Lender shall swify
Barrower as required. by RESPA, and Bowower shadl pay to Lender the amount necsssary e make wp the shortage in
accerdance with RESPA, bot in 1o more than twelve monthly payments. §f there iy a deficiency of Fuads held in escrow, as
defined vmior RESPA, Lender shalf notify Bomower as reguired by RESPA, and Borrower shall pay t© Lender the amount
necessary (o miake up the deficiency in accordance with RESPA, bt in uo more than twelve monthly payments. Upon paymeitt
i full of all sums secured by this Searity nstrument, Lender shall prompily refund to Borrower any Fonds held by Lender.

| | Funds for Taxes and Insurance will not be held by Lender.

Bargower shall pay yoardy faxes, assossments, loasehold paytcnts and groond rents, § any., and premimns for say and &l
insurance. Borrower shall pay directly, when and where payable the amounts due for any Escrow ltems for which payment of
Funds bas been waived by Londer and shall furnish to Lender recelpts evidencing such payment within such time perind as
Lender wy reguise. If Bomower fails 1o pay the asnount dus for an Bscrow {tem, Lender may exercise its rights unider Sechion
£ and pay such smount and Borrower shall then be obligated under Section 8 1o repay 1o Leader any such amount. Leuder may
revoke this walver as to any or all Bscrow Hiems at iy thae by a notice given in accordance with Seetion 13 and, upon such
sevosation, Borrower shall pay to Lender all Fonds, and in sl amounts, that are then required under this Section 3.

TEXASDERD OF TRUST—Single Pamiily-—Secendary Lden
THE COMPLIANCE SOQURCE, INC 0 4000324328 GEEATIANG &
ITEM de7304 (8210} MFTX3118 {Page 3 of 12 pugex) To Osdr Call: 13005309393 13 Faic 8167811431

ATP053 202



55 05 RS2 T3 £ W ES

B

4, C‘harges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attribuotable to the
?mpe‘m y wiich can aitain priority over this Security Tnstrument, leasehold payments or ground rents on the Property, i any,
and Coramunity Association Dues, Fees, and Assessmenis, if any. To the extent that these items are Escrow Jtoms, éérmwer
shall pay them in the manner provided in Section 3. |
‘ 5. P"mperty Insurance. Borrower shall kesp the improvements now existing or hereafler erected on the Property
,‘f‘s‘f“’ﬁ sgainst loss by ﬁ.re:, hazards included within the term “extended coverage,” and any other hazards inchuding, but nw
iimsmd‘ io, caﬁhqs?akes and floods, for which Lender requires insurance. This insurance shall be maintained in the amosnts
tincluding deductible fovels) and for the perfods that Lender requires, What Lender requires pursusnt to the preceding
serlohees ca change during the tenn of the Loan. The jnsurance carvier providing the insurance shall be chosen by Boerowsr
subject 1o Lender's right to disapprove Borrower's choice, which right shall not be exercised gnreasonably. Lender wuay
reguire Borrower o pay, ins conngction with this Loan, reasonable foes which are incuered to sonply with federally mandated
program required by a federal agency such as the Federal Brnergency Maoagerment Agency.

If Barrower fails to malntain any of the coverages described sbove, Londer may obtaln insurance coverage, af Leader's
option and Borrower's expense. Lender is nnder no obligation o purchase any pasticular type or amount of coverage. Therefors,
sueh coverage shall cover Lender, but might or niight not protect Bowower, Borrewer's eqeity in the Property, or the contents of
the Property, against jay risk, bazard or Hability and might provide lesser covernge than was previously in effect. Borower
acknowledzes that the cost of the instrance coverage so ohialned might significantly exceed the cost of inswrance that Borrower
contled have obiained. Any amounts disbursed by Lender under this Section 5 shall be added to the unpaid balance of the Loan
auct huorest shail scee a the Note rate, from the time it is added to the nopaid balance patil it is paid.

All insurance policies requived by Lender and renewals of such poticies shall be cobject to Lender’s right to disapprove
stuch policios, shall hichude a standard mortgags clause, and shall name Lender a5 mortgagee andfor as an additional losg
payee. Lender shall have the right (o hold the polisies aud rencwal certificntes. If Lender requires, Bormower shiall pronwptly
sive o Lender all receipts of paid promiums and renewal notfees. If Borrowsr obtains any fonm of insuraice coverage, nol
stherwise required by Lender, for damage to, or destruction of, the Property, such policy shail include a standard morigage
clause and shafl same Lender as mongagee andfor as an additional loss payee.

I the event of Inss, Borrower shall give prompt notice to the insurstes carrier and Leader. Leader may make proof of
toss if net maade promptly by Borrower, Unless Lender and Bomower atherwise agres In wreiting, any insurance proceeds,
whether or not the snderlying insurance was reguired by Londer, shall be npplicd 1o restoration or repsir of the Propery, i
the restoration or repair is economically feastble and Lended’s security i not lessened. During such repsir and restoration
perind, Lender shall have the rdght to hold such insurnce procecds uatl) Leader has had s opporianity to inspect such
Froperty o enstre the work has been completed to Lender’s satisfaction, provided that such inspection shall be underiaken
prosmpily. Lender may disburse proceeds for the ropairs and storation s a single paymeni or In & serien of progress
payients xe the work s completed. Unless an agreement s made o writing or Applicable Law requires hiterest to be paidon
guch insurance procesds. Lender shall nol be required to pay Borrower any intersst or sandngs on sach prosseds. Fees for
public adjusters, or other third parties, retained by Borrower shall not be paid out of the insurance proceeds and shall be the
sole obligation of Borrower. I the restoration or repair is a0l economically feasible or Lender’s security would be lessened,
the nsurance proceeds shall be applied to the sums secured by this Scowrity Instrament, whether or not then due, with the
gxcans. if any, piid to Borrower, Such insursuce proceeds shall be applied fu the arder provided for in Seation 2.

i Borrower abandons the Froperty, Lender may file, negotiate and seitle wiy available insurance claim and related matters, If
RBurrower does not respond within 30 days 1o a notice from Lender that the insurance curisr bas offered 0 setfle 5 clabm, then
Lender miay nogoliate and setife the cluim. The 30-day pedod will begin when the notice is given. In either event, or if Lender
acguires the Proporty minder Section 20 or otherwise, Borrower hercby assigny to Lender (a) Borrower's rights to any insurance
procoeds i an amont net W excced the amounts unpald under the Note of this Security Instroment, and {b) any other of
Borrower™s tghts {other than the right 1o any refund of usearnsd premiums paid by Borrower) under all insussnes policiss covering
the Property, insofar as such sights see applicable 1o the coversge of the Propesty. Lender may use the lnsiwance proceeds either o
ropsair or restony the Propery o © pay wirads unpsid andor the Note or this ScaurBly Instrument, whether or not then due.

INSUBANCE NGTICE PURSUANT TOTENAS FINANCE CODE. BORROWER S NOTIFIED THAT:

(e} IMBURANCE IS REQUIRED IN COMNNECTION WITH THE LOAN;

) BORROWER AS AN OPTION MAY FURNISH THE REQUIRED INSURANCE COVERAGE THROUGH
AN INSURANCE POLICY THAT IS IN EXISTENCE AND THAT IS OWNED OR CONTROLLED BY BORROWER
OR AN INSURANCE POLICY ORTAINED FROM AN INSURANCE COMPANY AUTHORIZED TO DO BUSINESS
INTEXAS;

TEXAS DESD OF TROBYSinple Family —Secondary Lien
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t (&) REQUESTED OR REQUIRED INSURANCE IS SOLD OR OBTAINKD BY LENDER AT A PREMITM OR
BATE OF CHARGE THAT IS NOT FIXED OR APPROVED BY THE TEXAS COMMISSIONER OF INSURANCE.
‘ _6, Preseyvation, Molnienance and Protoction of the Property; Inspections. Borrower shall uot destroy, damage or
supair the Property, allew the Propeny to deteriorate or comniit wasts on the Propeny. Whether or not Borower is residing in the
Pi'ﬂ;)&_}s:ty. B(?i";‘m’»’ﬂ' shall nimintain the Property i order to prevent the Properts from deterorating or decreasing in value doe o its
condition. Usless ¥ s determined pursuant to Section 5 that repair or restoration is not coomomically feasible, Borrower shall
prompily repaiy the Property i daaged to aveid further deteriosation or damnge. ¥ insurance or conderanation procesds are paid
in cqa;z:ecc'a%sm with deminge to, or the taking of, the Property, Bomower shall b respoasible for repairing or restoring the Propesty
nly i Lender bas veleased proceads for such purposes. Lender may disburse proceeds for the vepairs and restoration in a single
payment o it a sories of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Praperty, Borrower is not relieved of Borrower's obligation for the campletion of such vepair or testoration.

Lender or s agent may make reasonable eutries upon and inspoctions of the Property. If it has reasonable canse, Lendsr
may inspeat the interor of the improvements o the Property. Lender shiall give Borrower nutice at the time of or prior o
such ar infecior inspection specifying sich rensonable causs,

7. Borrower’s Loan Application. Borrower shall be in default if, during the Loan application process, Borrower or
Rty persons or entities acting at the direction of Borrowsr or with Borrower’s knowledge or consent gave materially false,
midleading, or inaccuraie nfonnation or statements to Lender oy failed provide Lender with maledal ioformation) i
conngetion with the Loan.

B, Protection of Lender's Interest in the Propesty and Righis Under this Security Instrument. If () Borrower
fails lo perform the covenrals and agresmsnts contained in this Seeurity Instrument, (b) there is a fegal proceeding that might
significantly affest Lender’s futerest in the Property sndfor rights under this Security Instrument (such as a procseding in
brokruptey, probate, for condernation or forfeiture, for enforcament of » lien which bag or may attaln priority over this
Security Instriment or (o enforce laws or regslations), or (2) Borrower has shandoned the Property, then Lender may do and
pay for whatever is reasonsble or appropriate o protect Lender's interest in the Property and righte under this Security
Iustrument, fnclading profecting andfor assessing the value of the Property, and securing sndfor repairing the Property.
Lender's actions can inglude, hot are not Jinited tor {a) paying any sumes secured by & Hen which has priority over this
Seeurity Instrament; {b) appearing in court; and (¢} paying reasonable altorneys’ fees to protect its interest i the Praperty
and/or rights wnder this Security Instrament, inchuding its secured position i 2 bankruptoy procceding, Sscuring the Property
inchudes. birt is nol lmited to, entering the Property 1o meke repairs, change Jocks, replace or board up doors and windows,
drais water {rom pipes, climinate building or other code violations or dangerous conditivns, and have uiilities turved on or
off. Although Lender may take action under this Section 8, Lender does not have to do sp and is not under any duty or
obligation 1o do so, It is agreed that Lender incurs no liability for not taking any or 11} actions authorized under this Section 8.

Any amounty disbursed by Lender under this Scetion 8 shall becone additioual debt of Borrower secured by this
Security Instrument if allowed under Applicable Law. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with sech tulerest, upon potice from Leuder to Borrower reguesting payment

I this Security Instrimnent is on 8 leaschold, Bommower shall comply with all the provisions of the lease. If Borrower
asguires feo tithe w the Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger in writing,

%, Assigronend of MisceHonsous Prooceeds; Forfeltbre, I the Property is damaged, Miscellansons Proveeds shall be
applied o restoration or repair of the Property, if the restoration or repair is coonomically {easible aed Lender's seourity is not
lessened, During such repair and restomtion period, Lender shall have the rght to hold the Miscellansons Procecds until Lender
bas had an opporuity 1 inspect such Property o enstive the work bas been completed fo Leader’s satisfaction, provided that
suchl inspection shall be undertsken prompily. Lender may pay for the repairs and restoration in a single dishumsement arin a
sories of progress payinontis as the work is completed. Undess an agreement s wiade o writing or Applicable Law requires
fiierest 0 he paid on such Miscellaneons Proceeds, Leader shall vot be reyuired o pay Borrower any fuferest or earnings on
such Miscellancons Proceeds, If the restoration or repaly is notccononically Rasihle or Lender’s scourity wonld be lessened, the
Miscellaneons Prooseds shalt be spplied 1 the sums seoeed by s Secwrity Instnrment, whiether or not they due, with the
excess, if any, paid 1o Borrower. Such Miscellaneons Provceds shall be applied by the order provided for i Section 2.

fiv the event of a total faking; destruction, or toss in valse of the Property, the Miscclianecus Proceeds shall be applicd o
die sums secored by this Security Instromont, whether or not then due, with the excess, if any, paid to Borrower.,

In the event of & partial taking, destruction, or loss in valte of the Property in which the fair market value of the
Propesty bmnediaiely hefore the partial sakiog, destruction, or Ioss i valne s equal to or greater than the amon of the sums
secured by this Sccurity Tustrimest immediately before the partial taking, destraction, or loss in value, unless Bogrower and
Lewder othorwise agree in writing, the soms secured by this Security Instrument shall be reduced by the amount of the
TEXAS LED OF TRUST-Sinphe Fanily—Seonsdary Ficn
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MisceHancous Procceds multiplied by the following fraction: {8} the total antount of the sovas secured immediately before the
prrtial faking, destruction, or foss iy valie divided by (b) the fiir market value of the Property immedistely before the patial
taking, destruction, or Joss in value. Any balance shall be paid to Borrower.

I the event of a padtial wking, destruction, or Joss in value of the Proporty in which the fair market vadue of the Propesty
inmedistely before the partial teking, destruction, or foss in-value is fess than the amotat of the sums secured immediately
before the partial taking, destrustion, or Joss in value, unless Borower and Lender otherwise agiee i wiiting, the Miscelancous
Procecds shall be applied to the sums seenred by this Security Tustrument whether or not the sums are then due.

¥ the Property is abandosed by Borrower, or if, afier natice by Lender to Boreower that the Opposing Party {as defined
in the nest sentence) offers to make an award o setle a clabm for damages, Borrower fails to respond to Lender within 30
days after the date the notics is given, Lender is authorized to collect and apply the Miscellaneous Froceeds either o
restoration or repair of the Property or to the sums secured by this Scourity Instrument, whether or not then due, "Opposing
Party” means the third party that owes Borrower Miscellanects Proceeds or the party against whom Borvower has a right of
action in regard to Miscellaneous Proceeds.

Borower shall be o defaulf if any action or proceeding, whether civil or criminal, is begun that, in Lender’s judgment,
could resuli in forfeiture of the Property or other material impairment of Lender's intorest in the Propenty or rights under this
Seeurity Instrument. Borrower can cure such ) defanit and, If acceleration has oceurred, retustate as provided in Section 17,
by causing the action or procceding to be dismissed with a raling that, in Lender’s fndgment, precludes forfeiture of the
Property or other material impairment of Lender’s interest in the Propecty or rights under this Security Instroment.

Al MisccHancous Proveeds that are not apphied to restoration or vepair of the Property shall be applied in the order
provided Jor in Section 2,

19, Borrower Mot Released; Forbearsnee By Lender Not & Walver. Eutension of the lime for payment or
medification of amartization of the sy seenred by this Security Ingtroment granted by Lender 1o Borrower or any Successor
iy Interest of Barrower shall hot opersie to release the lisbillly of Borrower or Aty Successors in Interest of Borrower. Lender
shall pol be reguited to conunence pracesdings against any Suceessor in Tuerest of Borrower ar to refuse o extend time for
peymeng oF atherwise modify amortization of the sums seonrsd by this Seourity Iastrument by reason of any demand made by
the origiaal Borrower or any Successors in Interest of Rogower, Any forbearance by Lender in exercising any right or renedy
includiog, withont fimitation, Lender's acceptance of payments from third persous, entities or Successors in Interest of
Borrower of inamounts less than the arouat then dae, shall not be a waiver of or prechude the exercise of any right or remedy.

11, Joint and Severs! Liab@ilty; Co-signers; Successors and Assigns Bownd, Borrower covenants angd agress that
Borrower's obligatipns and Hability shall be joint sud several, However, any Borrower whio co-signs this Secunity Instruuent
but does not execuie the Note { “co-signer™): (&) is co-signing this Security Instroment only to mortgage, grant and convey the
co-signer's interest in the Propenty under the terms of this Securlty Instrurnent; (h) is not personally obligated (o pay the sums
secured by this Scenrity Instroment; and (o) agrees thal Leader and any other Borrower can agree o exiend, modify, forbear or
raake suy acconunodatinns with regard o the tenms of this Security Insrument or the Nole without the co-signer's consest.

Subject to the provisions of Section 16, any Successor in Interest of Borower who assumes Borrower’s obligations
uader this Securily Insteumernt in writing, and is approved by Lender, shall obtain all of Borrower's rights and beuefits nnder
this Securty Instrumicat, Borrower shall not be relessed {rom Borrower's obligations snd Hability under this Security
Instrumient ondess Londer agrees to such release in writing. The covesants and agreements of this Security Instrument shall
bind (except as provided U Seetion 18) and benefit the suceessors and assigns of Lender.

12, Loan Charges, Lender may chirge Borrawer fegs for services performed jn connection with Borrowar’s defanly,
for the pupose of protecting Lender's interest it the Property and rights nnder this Secerity Testrument as allowed uader
Applicable Law. The absence of express aunthority in this Secweity Instroment to charge a specific fee to Borrower shall not be
constricd as @ probibition on the chargiog of such fee. Leuder may nof charge foes that are expressly probibited by this
Security lastrument or by Applicable Law.

It the Loan is subject to a law which sets maximun foan charges, waw!d that v is finsdly interpreted so that the interest
or other foms chripes colleciod or (o be collesied in connection with the Loan exceed the penmitted Hinits, then: (1) any soch
ivan charge sl be redoeed by the amount necessary to reduce the charge to the permitted Tindt; and (b} any sums already
wotlected rom Barrower which exceeded penuitied Himits will be refunded to Borrewer. Lender oy choose 10 make dds
refund by reducing the principal owed under the Note or by making a direet paymeni to Bomower. If a refund reduces
principal, the reduction will be treated as » partial prepayment.

13. Notices, All notices given by Borrower or Lender in conuection with this Security Instrument must be in writing.
Aoy notice fo Bomower in conaestion with this Sesurity Instrorasnd shisll be deewsed to have been given to Borrower whes
mailed by [irst class mail or when actually delivered to Borrower’s notice address if sent by other means, Notice to any one
Borrower shall constitute notice to all Borrowers unless Applicable Law expressty requires othenwise, The notles address
TEXAS BEED OF TRUST—Single Fanily—Serondury Lisn
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shial] bef the Er:ops:r!y Address unless Borrower has designated a substitute notice addross by noties 1o Lender, Borrower shinll
prompily netily Lender of Borrower's change of address. If Lender specifies a procedare for reporiing Borrower's chanze of
add‘ms&, then Borrower shall only report a change of address through that specified procedwe. There may be only ons
dessgnai.cisi aotice address wder this Secorily Instruvent »t any one time. Any notice to Lender shsll be given E;y ﬁeiive;'éng f
or by miailing it by first class mail to Lender’s address stated herein unless Lender has designated another address by notice 1o
Borower. Any notice in cosnection with this Security Instrment shall st be deensed to have been given o Lender untll
actually received by Lender. If any notice required by this Security {nstruvent is also reguised undervAppIicahie Law, the
Appiicable Law requdroment will satisly the corresponding requirement under this Security Instnument,

14, Governing Law; Severability; Rujes of Construetion, This Security Instrument shall be govemed by federal law
and the laws of Texas. Al rights and obligations contaived In this Security Instrament are subject to any requirements and
Hmitations of Applicable Law. Applicable Law nright explicitly or implicitly allow the parties to agree by contract or it might
be sitent. but such silence shall not be consirued a8 a prohibition sgainst agreement by conteact, I the event that any
pravision or chuse of (s Secority Instrument o the Note contlicts with Applicable Law, such conflict shall not affect other
pravisions of this Secarity Instrument or the Note which can be given effect withont the conflicting pravision.

As used in this Security Instrument: (%) words of the masculine gender shall mean and inclads corresponding newier
words or words of the fumisine gender; () words in the singuler shall mean and include the plurad and vice verss; and (©) the
word "y gives sole discretion withost any oblization o iake any action.

15, Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instroment.

16, Transfer of the Properly or a Beneficinl Intersst in Borrower. As used in this Scction 16, “Intevest in the
Property” means any legal or beneficial interest in the Property, including, but not Hmited to, those beneficial interests
wansforred in & bond {or deed, comdract for deed, instaliment sales contract or escrow agreement, the intent of which is the
transier of title by Borrower at a futvre date to a praechaser,

i ail or any part of the Froperty or any Interest in the Property is sold or transferred {or if Borrower is not & natural
person and & benchicial interegt in Borrower 6 sold or trancferred) without Lender’s prior wiitten cousent, Lender may
reguire immediate paytuent i full of all sums secwrad by this Security Instrument. However, this option shall not be
exgrcised by Lender if such exerclse is probibited by Applicable Law.

i Lender exercises this option, Lender shall give Borrower notive of acceleration, The notice shall provide a pedod of
not fess than 30 days from te date the notice is given in accordance with Section {3 within which Borrower must pay all
sums secuved by this Security Tnstrament, If Borrower falls to pay these sums prior to the expiration of this period, Lender
may invoke any remedies permitted by thic Seonsity Instroment withowt fusther notice or demand on Borrower,

17. Borrewer's Right o Relnstate Affer Acceleration, If Borrower nyeets cerlain conditions, Borrower shiall bave the
tighi 1o have enforcement of this Security Instrosnent discontinued at auy fime prior fo the earliest oft {a) Dve days before gade of
the Property pursuant 1o any power of sale contained in this Security Instnenent; (b) such other period as Applicable Law wight
spenity for the byiination of Borrower™s right 1o selintsde; or (o) entry of & fudgrment enforcing this Seounity Instrussent, Those
conditisun aee dud Bosrower: (8) pays Leoder all sty which then would be doe snder this Seeurity Istnunent and the Note as
i no sceeleration had occured; () cures any defanlt of any vther covenanty. Or azreemenis; {€) pays all cxpenses nctrred In
enforcing this Sceusity Instrument as allowed under Apphicable Law; and (d) takes such action s Lender may reasonably sequire
to mavnee that Lender's rderest i the Property and rights under this Security Instrament; and Borrower’s obligation to pry the
suns wocared by hids Scowity lnstrovoen, hall continee anchidgedd Lerder Sr redtes ot Boeroser pay sook relasixtament
stinss angd eapenses B cad op v of the {otiowing Torms, a8 sclested By Londor {8 sasd e troney tedern {0} vertiiied sheek,
banik ohieek, reaseer s cheok o enchiior's chock, proviied say such cheek s shawn ugon s tostibdion whose depudis aiv
fstirecd by w fslornd apovoy, esnameantity or ouityy o (&) Bleatrouin Py Towelty, Upon soiiahtament by Boorower, s
Seewriy Distranent sad oM gaffons semed hoesby Shall poitie fully offective as 3 wo receleration had occorred. However, this
right W refintate shall not apply i the oase of soceleraiion undhr Setion 18

W Holeof Notey Change of Lo Sevviesr; Notics of Grivvanes. The Motgor a paetiad biteeeet in the Note Qegetier
with this Secority Insteument) can be sold oue of more fimes willtns poar putice 1 Borowsr, & sale might result in a change in
the entity (known as the “Loan Servicer™) that codlects Pertodic Payients due under the Note and this Security Instrusnent and
paefors other higagd loan servieing obligations under the Nats, Bis Secnrity Distrna, aod Applicatle Law. There sbio
gt be ond o n changts ol the Loy Sorvioer cosalived to s sefoofibes Note. I therp e s change of the Loan Serviver, wnd
Wirepedred codey Spplicahle Lo, Boovwer oilt be gleen et notice of the shenge which will gale the wene and address of
the new Lo Servicer, the address 16 which payraents showdd Be o and any athies Inforawtion RESPA regquies S woaaeation
with a notice of teausier of seevicing. IF the Note is sold and thereafler the Loan is serviced by a Loan Servicer other than the
puechiaser of the Nite, the nusizage loan serviping abligations o Bormser will sepsaln with the Loan Servicer or be foansforred
10 & sukidossor Loass Servicer s are not assoped by e Note pusclisser naless otierivise provivkd by the Note porchusen
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Neither Borower nor Lender may commence, join, or be joined to any judicial action {as clther an individual fitigant or
the meyber of & class) that ardses from e otlier party’s actions pursuant (o this Securily Instroment or that slleges that the
other party has breachod any provision of, or any duty owed by reason of. this Security Instrument, until such Borrower or
fLender han notified the other party (with such notice given in compliance with the requirements of Section 13} of such
alteged broach and afforded the other party hereto a ressanable period after 1he giving of such notice © take corrective action.
It Applicable Law provides a thue period which must elapse before ceriain action can be taken, that time period will he
dovimed by be reasouable for purposes of this paragraph, The wotice of acceloration and opponiunily fo sure given fo Borrower
pursuant o Section 20 and the notice of scceleration given to Bomower pursuat to Section 16 shall be deemed to satisfy the
sotice and opportanily 1o take comective action provisions of this Section I8, ’

18, Hozardous Subslances. As naed in this Section 19 {2) “Hazasdous Sobstances” are those substances defined as
toxic or hazardous substances, polintants, or wastes by Envirosmental Law and the following substances: gasoline, kerosens,
other fanauable or toxic petrolewrn produsts, toxie pasticides and hesbicides, volatile solvents, materials cortaining ashestos
or formaldehyde, and radioretive materials; (b) “Bnvirommental Law” means federal Yaws and laws of the jurisdiction where
the Property s located that melate to health, safety or savironmental peatection: () “Bavironmental Cleannp” includes any
response action, reraedial action, or remuoval action, as defined in Environmontal Law: aad {d) an “Environmenial Condition™
weans a condition hat caa cavse, contribute to, or otherwise rigger an Environmentsl Cleanup.

Barrower shall not cause or permit the presence, use, disposal, storage, or release of suy Hazardous Substances, of
threaten to release any Hazardous Substances, on or v the Propenty, Borower shall aot do. nor allow asyone else to do,
anyihing affecting the Property (1) that s in violation of any Environmental Law, (b} which creates an Environmentdd
Coudition, or (¢} which, dus io the presence, sse, or release of a Hazarduus Substance, creates a condition that adversely
affects the value of the Property. The precediug two sentences shall not apply i the presence, uss, or storage oo the Property
of siall quantities of Hazardpus Substances that are geserally recognized to be appropriate to normal residential vses and to
maintenance of the Property (inchwding, but not limited to, hazardotss substances ia consumer prodaats),

Rorower shadl proygly. give Lender writion notioe of {a) any investigation, claim, deraand, lawsuit or other action by
. poversmenal o eopnldiory sgaey or peivaly party involving the Property and any Hazardous Substance or
Revivovpentad Law of wddch Borower hie sotand kngededge, (8) any Environmeniat Condition, including but not Hmited o,
sy apsih, loaking, dixcharse, roloase av thraat of reloase of any Hacardous Substance, and (¢} any condition caused by the
prosenes, o or sloase of & Haeardons Sebstavce which adversely affects the value of the Propenty, If Borrower learns, or is
antifiod hy sny govorninenisd o rezolsiory mughailty, o any private party, that any removal oy other somadistion of any
Hagardoww Sabatanee affoctiag the Propasty I neonssiry, Borrower shudl promptly take &l nepessary romedial setions i
secosdance with Eavironmenial Law. Nothing hersin shall create any obligation on Lender for an Bnvironmuental Cleaoup.

W, Avochoration; Remmdios, 3 the Froperty & osed ay Borrewer'y vesidenes, Londer shinll give nolice &
Borrowsr prioy irscosliration lflawing Borrower's bressh of auy covonnad o pgresrpes i this Seeuvity Tntemsent
or dreach of sy covenat or sgrenment b eny priveomortgnges, Seed of trist, securdly Butoaend confract e oe
sevneity agrevprnt. I the Property is mot Sorrower’s residence; Son ne nolfor b ropeired, Whes netice b reguived,
e potior shedl specifys (8 e dofoudly (B e action vegitired to oure the defandt; () & dads, not ey fhan 20 daye
froun the date Hwe notice b plven to Borrewer, By whikhy the defonlt must be cured; and () that feilire {6 cuve the
defsult on or before the date specified in the notice will result in acecleration of the sums secured by this Securfly
Enstrument and sale of the Property, I the defoult is not cured on or before the date specified i the notice, Lender st
fis optlon may require immediste payment in full of oll syms secursd by this Security Instrument without further
demand and may invele the power of sale and any other remedies permiticd by Applicnble Low. Lender shall be
entited 1o collect olf expenses fncursed b purseing the remedies provided in this Section 26, Inchading, bud oot Hmited
tocourt cosls, nitoraeys’ foes assessed by @ conrt and other foes permiited by Applicable Law. For the purposes of this
Section 28, the term “Lender” inchudes any holder of the Note who is entliled to recslve payments under the Note.

if Lender invokes the power of sale, Lender or Trustee shall give notice of the tme, place and terms of sale by
posting and fing the notice ot lenst 21 days prior to sale a8 provided by AppHeable Laow, Lender shall mall « copy of
the notive to Borrewer i the munner preseribed by AppHicable Law, Sale shall be made ot publle vendue, The sale
must begin ot the Hme stated in the nofive of sale or not Inder then three hours after that time and between the howrs
of 1% am. and § pan on the fiest Tussday of the month. Borrower authorizes Trusiee to sell the Property o the
highest bidder for cash in one or more parcels and in any order Trustee determines. Lender or ifs designee may
pusrchase the Property af any sale.

Trustee shall defiver to the purchaser Trustee’s deed conveying Indefensible title 1o the Property with covensnts
of general woarranty from Borrowsr. Borrower covenants and agrees io defend generally the purchaser's title to the

TEXAS DEED OF TRUNT—Single Fanily--Sevondary Lien
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Froperly against ali elaims and demands. The recitals In the Trastee’s deed shall be prima facle evidence of the troth
of the sinternents made theveln,

if the Property is sold pursuant & this Section 20, Borrower or any person holding possession of the Property
through Borrower shall inunediately surrender possession of the Property to the purchaser at that sale, If possession
is not surrendered, Borrower or such person shell be o tenant of sufferance snd may he removed by wilt of possession
or sther court proceeding,

21. Senfor Liens. Borower shall perform 2l of Borower’s obligations under any deed of trust, security instrument oe
ather security agresment, which hias priority over this Securily Iostrnend, including Borrower's covenants to muake paymenis
when due. Borrower agrees that should default be made in the paymient of anv aule sectired by an prior valid snosmbmnee
against the Propesty, or in any of the covenants of any prior dead of trust or ather secuvity agreement, then the Note secured by
this Security Instramont, &t the option of Lander, shall at ance become due rud payable. Lender may, but shadl not be ohbligsted
o, advance momies (o protect Lender’s Hea position and add the amount of sneh advances to Borrower’s loan arount.

2%, Release. Upon payment of all sums socured by this Secwrlty Instrument, Lender shall provide a release of this
Security thstrimnent to Borrower or Borower’s designated agent in sccordance with Applicable Law, Borrower shall pay any
wieardation costs,

23, Substituic Trusiee; Trostee Lisbility. All rghts, remedies and duties of Trustes suder this Security Instrument
may be cxercised or performed by one or more trusices acting alone or together. Lender, al its option and with or without
cause, oy from thue to dme, by power of atioruey or otherwise, romove o substitule any tusiee, add one or more Irastees,
or appoint & successor fristee {o any Trustee without the nevessity of any formality other than a designation by Lender in
writiug, Withont any further-act or conveyance of the Property the substitute, additional or successor trustee shall become
vested with the tile, rights, remedies, powers and duties conferred upon Trustee hereby and by Applicable Law.

Trustee shall not be Hable i acting upon any notice, vequest, congent, demand, stateient or other dociment belicved by
Trustee o he comedt. Trostee shall not be flable for any act or omission srdess such act or omission is willfsl,

24. Subrogation. Any of the procends of the Note used to take up ovistanding lens against all or any part of the
Property have beon advanced by Lender at Borrower's request and upon Borrower's representation that such amounts are due
and are sectived by valid lens against the Property, Lender shall be subrogated to any and ail rights, superior titles, Hens and
equitics owned or claimed by any owner wr holder of any oulstanding Hens and debts, regardiess of whether said Bens or
debis are acquired by Lender by assigamend or are released by the holder thereof upon paymend,

28, Partisl Invalldity. {n the event any portion of the sume hdeuded to be seowed by this Scouity Instrimment canuot
be fawiully secured hereby. payments i redoction of such sums shall be applied fivst to those portions not secured heveby.

36. Receipt for Cash Payment. Lender shall give a recelpt to g person msking a cash payment on the loan evidenced
by the Note.

7. Borrower Acknowledgments. Borrower acknowledges the following:

(e}  Neassigmment of wages, Borrower hins uot asstgned wages a5 sconrity for the Note,

{b} Neunuuthorized fees. Borrower has nof paid any foe not disclose: 1 in the HUB-1 or HUD-1A setffenicnt statement,

{e} Mo confession of judgment. Barrower has not oxecnted a confossion of judgment or executed a power of aftorney
w Lender 0 act on Borrower's behaifl

28. Purchase Money; Owelty of Partition; Assignnwent of Contractor's Lien; Renewal and Extendion of Liens
Agalnet Homestend Property; Acknowledgment of Cash Advanced Against Non-Homesterd Property, Check box
as applieabie:

{ X ¢« Purchase Money.

The funds advanced to Borrower under the Note were used to pay alf or part of the purchase price of the Property. The
Mote alse Is primasily secured by the vendor’s Hen retained 1o the deed of vven date with this Seenrity Insirmuent conveying
the Praperty 1o Borrower. which vendor’s Hen has been assigned 1o Leuder, this Security Instrument being additional security
for such vendor's Hen.

i“ 1 Owelty of Pactition.

The Mate reprasents funds advasced by Lender at the spesial instance and request of Bomowser for the purpese of
scqguiving the ewties fee simple title to the Property and the existence of au vwelty of partition imposed against the entirety of
the Property hy a court order of by @ written agreement of the parties te the partition to secure the payment of the Mok is
sxprossly seknnwledged, confassed and granted.

i. | Assignment of Contrscior’s Lien.

{n) Assigoment. The funds sdvinced 1o Borrower under the Note are for the purpose of payiag in whele or in part for the
iprovements to be made by Contractor s evidenced by the residential construction nole and residential consiraction contract
the Contract™). Contractor bes endorsed the residential construction wole paid o the order of Lender, Usnder the Contract,

TEXAS DEEDB OF TRUST=-Single Fanity—Secandary Lien
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Borrower granted to Contracter g fen on the Property. In consideration fr Lender’s Loan to Bowower, contmacior herehy
Efwvmabiy assigns that lien and any other hiterest of Contractor in the Propesty to Lender. Borrower and Coptracior agree that the
lient and any other fnterest in the Propenty assigned to Lender by Contractor shall he for the sole benefit of Lender and shall be
merged with this Seonrity Instrument, aned may be enforced by Lender in accordance with the terms of this Security Instrument.

{b} Renewn! aud Extension. The Note is in renewal and sxteusion, bt 30t in extinguishment, of the indebiedness
under the residential construction uote amd the Contract between Borrower and Contractor and any other indebledness
deseribed an the attached Renowal and Sxtensinn Exhibit which is incorporited by seference.

{c} Bsclosures. Borrower and Contractor acknowledge the following:

{H Construction Centract Disclosure. Before a Contract way executed, Contracior deliverad to Borrowsr the
diselosure statement reguired for a Texas residential construction contract by Section 53.255 (b) of the Texas Propesty Code
as i ruay he amended from time W tine “Construction Contract Disclosure™).

{if} List of Subcontraciors and Melerislmen. Contractor atiached to the Construction Contract Disclosure a
writien list that identifies by name, address and telephone number, each subcontractor and supplier Contractior intends to nse
in fhe work to be performed. I the list was not aitached 1o the Coustruction Contract Dleclasuns provided by Contractor, i
fwe sinos hoen provided o Borrower by Contraciar,

(i) Advance Dellvery of Loan Documents and Construction Contract Disclosure. Lender delivered
Raorower alt documentation relating to the Joan (ncluding the Construction Contract Disclostre} no Iater than (1) business
day before the date of the closing.

@) Commencement Work; Completion of Improvements. Borrower and Contractor agrse that the Coniract wag
exccuted prior to the commencament of any work or the delivery of any materisls prasuant to the Contract, Borrower shall
perfony all of Borrower's obligations under the Couiract.

In e cvent that the Iaproversents are not completed, or are not comploted sceording o the Contrvct, or all the Iabor and
material ssed I coostuction are oot provided by Contractor, then Lender dhaif bave & valid Yen for that amount of the Now, less
At amotd reasonably necessary o complete the Improvements according to the Contract, or i such cvent Lender, a it oplion,
shal] have the right to complele the hnprovesnents, and ihe Hiens grantsd in this Security Instoaument shall inure to benefit of Lender

{e} Acknowledgments Regarding the Contract. If the Property i used as Botrower™s residence, thes the Contract
was ot exeented by Borrower or Borrower™s spouse. if any, before the 5th day after Borrower made written spphication fur
any extension of credit for the work and material, witless the work and materdal are seosssary 1o complste inmediate repales
to conditions on Borrower™s residence that materially affect the health or safely of Bomower or person residing in the
residence and Borower acknowledges such in writing.

The Contract expressly provides that Borrower may rescind the Contreet withont ponalty or charge within three {3) days
after the cxeention of the Contract by afl parties, unless the work aad material are necessary to complete mmediate repaiss o
canditions on the Froperty that materially affect the health or safety of Borrower or person residing in the residence snd
Borrower acknowledges such in writing.

The Contract was execuied by Borrower and Borower's spouse, if any, at the office of & third-party lender asking au
extension of credit for the work and materials, an aflorney & law, or'a title company.
| | Renewal and Extension of Liens Against Homestead Property.

The Note is in renewal and sxiension, but not in extinguishment, of the indebledness described on the attached Renewal
sud Extension Exhibit which is incorponted by reference. Leuder is expregsly subrogaled to all rights, liens and remeifies
securing the origingd holder of a note evidencing Borrower's indebicdness and the original liens securing the indeblcduess are
rengwed and extended to the date of maturity of the Mote in renewal and sxtension of the indebtedness.

I Acknowledgraent of Cash Advasced Against Non-Homesteud Property.

The Noie represenis funds advanced to Borrower on this day at Borrower™s request and Bovrower acknowledges receipt
of such funds. Borrower stales that Borower does not now and does not itond ever to reside on, use in any maaner, or claim
the Property secured by this Seowrity Instroment as a business or residentisl homestead. Borrower disclains all homestesd
righiss Interests and examptions related 1o the Property.

39, Loan Not a Home Equity Loon. The Loan evidenced by the Note b not sn extension of eredit as defined by
Bection SU{(a}6) or Section S8{(a)7), Artlele XVI, of the Texas Counstitution. I the Property s used as Borrower’s
residence, then Borrower agrees that Borrower will receive no cash from the Loan evidenved by the Note and that any
mivanees nol necossary to ptirchase the Property, extingalch sn owelly Hen, complete construction, o eaew and
exterad o prior Hen agaiust the Property, will be ased to reduce the balance evidenived by the Note or such Loan will be
mxcdified {o evidence the correct Loso balamee, ot Lender’s sption. Borrowsr agrees to execule any docienentsiion
peeessary to comply with this Sectlon 28,

TEXAS D OF TRUST—Ringle Fanily - Seceudary Livn
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SN - EXHIBIT C _ 20070677284

11/13/2007 RP1  $20.00

FORECLOSURE SALE DEED CZ)
Deed of Trust Date: April 28, 2005
Grantor(s): CARLOS SANTOS and DEYSI R. SANTOS
Original Mortgagee: FIRST FRANKLIN A DIVISION OF NAT CITY BANK OF IN
Current Mortgagee: NATIONAL CITY BANK

Recording Information:  CLERK'S FILE NUMBER Y436760 .

Property Legal Description: LOT THIRTY (30) IN BLOCK ONE (1) OF DURHAM PARK SECTION ONE (1) A SUBDIVISION IN D
HARRIS COUNTY, TEXAS, ACCORDING TO THE MAP OR PLAT THEREOF RECORDED IN FILM
CODE NO. 558200 OF THE MAP RECORDS OF HARRIS COUNTY, TEXAS.

Dste of Sale: 11/06/2007 . Time of Sale: la: s pM,
Place of Sale: “THE COURTHOUSE” OF HARRIS COUNTY, TEXAS IS EXPANDED TO INCLUDE CERTAIN

INTERIOR OF THE FIRST FLOOR OF THE FAMILY LAW CENTER TOGETHER WITH CERTAIN
COVERED AREA LOCATED QUTSIDE THE FAMILY LAW CENTER

Buyer: NATIONAL CITY BANK / ﬂ}

Buyer's Mailing Address;
¢/o HOME LOAN SERVICES, INC.
150 ALLEGHENY CENTER MALL, 23-532
PITTSBURGH, PA 15212

Amount of Sale; $104,745.76

By Deed of Trust, Grantor conveyed to MATTHEW HADDOCK, as Trustee, certain property for the purpose of securing and
enforcing payment of the indebtedness and obligations therein described, including but not limited to the Note and all renewals and
extensions of the note. J. LEVA, ]. TWYMAN, S. DASIGENIS, R. BABCOCK, L. MACKIE, B. WOLF, M. ZIENTZ, OR C.
NIENDORFF was appointed by an Appointment of Substitute Trustee executed by NATIONAL CITY BANK. NATIONAL CITY
BANK, the current mortgagee of the Deed of Trust, requested J. LEVA, J. TWYMAN, S. DASIGENIS, R. BABCOCK, L. MACKIE, B.
WOLF, M. ZIENTZ, OR C. NIENDORFF, as Substitute Trustee, to enforce the trust of the Deed of Trust.

Pursuant to the requirements of the Deed of Trust and the laws of the state of Texas, written notice of the time, place, date, and
terms of the public foreclosure sale of the Property was posted at the courthouse of HARRIS County, Texas, the county in which the
Property is situated, and a copy of the notice was also filed with the county clerk of HARRIS County, Texas, each notice having been
posted and filed for at least twenty-one days preceding the date of the foreclosure sale. Written notice of the time, date, place, and terms of
the foreclosure sale was served on behalf of the current Mortgagee by certified mail on each debtor who, according to the records of the
current Mortgagee, is obligated to pay any of the indebtedness and obligations. The certified-mail notices were timely sent by depositing
the notices in the United States mail, postage prepaid in proper amount, and addressed to each debtor at the debtor’s last known address as
shown by the records of the current Mortgagee at least twenty-one days preceding the date of the foreclosure. Written notice of default and
of the opportunity to cure the default to avoid acceleration of the maturity of the note was served on behalf of the current Mortgagee by
certified mail on each debtor who, according to the records of the current Mortgagee, is obligated to pay any of the indebtedness and
obligations, The certified-mail notices were timely sent by depositing the notices in the United States mail, postage prepaid in proper
amount, and addressed to each debtor at the debtor’s last known address as shown by the recards of the current Mortgagee at least thirty
days preceding the date of the acceleration of the maturity of the note and the posting of the mortgaged Property for foreclosure.

In consideration of the premises and of the bid and payment of the amount of $104,745.76, the highest bid by Buyer, 1, as
Substitute Trustee, by virtue of the authority conferred on me in the Deed of Trust, have GRANTED, SOLD, and CONVEYED all of the
Property to Buyer and Buyer’s heirs and assigns, to have and to hold the Property, together with the rights, privileges, and appurtenances
thereto bclonging unto Buyer and Buyer’s heirs and assigns forever. [, as the Substitute Trustee, do hereby bind CGrantor and Grantor’s
heirs and assigns to WARRANT and FOREVER DEFEND the Property to Buyer and Bu)er 5 heirs and assigns forever, against the claim
or claims of all persons claiming the same or any part thereof.

i z
Executed on_[ ‘&~ day of November, 2007, @4 0,(/

J.LEVA, O R g o TB.

STATE OF TEXA! §

COUNTY OF $

BEFORE ME, the undersigned authority, on this day personally appeared J. LEVA, $=FWYMANSS-PASTGENTS, R
Substitute Trustee, known to me to be the person whose name

is subscnbed o the foregomg mstrument, and who acknowledged to me that he/she executed the same for the purposes and consideration

therein expressed and in the capacity therein stated

Given under my hand and seal of office this Z dav of Ab'/ 2007.

Public, State of Texas
1044479217/07-001598-710

AFTER RECORDATION RETURN TO:
MACKIE WOLF & ZIENTZ, P.C.
Pacific Center 1, Suite 660

14180 North Dallas Parkway

Dallas, TX 75254

SANDRA L. DASIGENIS
NOTARY PUBLIC
STATE OF TEXAS
COMM. EXPIRES 08-27-2009
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AFFIDAVIT

STATE OF TEXAS .. §
§

COUNTY OF DALLAS §
BEFORE ME, the undersigned on this day personally appeared and after being duly sworn,

deposed and states under oath, as follows:
1. T am over the age of eighteen (18), have not been convicted of a crime of moral turpitude and

have personal knowledge of the facts contained in this affidavit.

All notices required pursuant to the terms of the Deed of Trust and Texas Property Code Section

51.002(b) and (d) were provided to the debtors.

3. 'In accordance with Texas Property Code Section 51.002, the Notice of Sale was posted at least
twenty-one (21) days prior:to the date of sale at the proper location designated by the County
Commissioner’s Court. Additionally, a copy of the Notice of Sale was filed at least twenty-one
(21) days prior to the date of sale in"the office of the County Clerk of the county in which the

sale occurred.

4. ‘At the time of the Foreclosure Sale and three (3) months prior to sale, the debtors were alive,
were not in the armed services of the United States of America, had not filed any bankruptcy

proceedings and were not invglved in any divorce proceedings where a receiver had been

appointed.
Michael W Zientz ﬂu
STATE OF TEXAS §
8
COUNTY OF DALLAS §

SUBSCRIBED AND SWORN TO before me on November 7,/200

ublibeState of Texas

ey CARLA. NIENDORFF IV
. N Notary Public
ORA M ot . .

pER'S MEM S strument W o State of Texas
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& = (G @& research.txcourts.gov/CourtRecordsSearch/#!/search?q="Yellowfin"

re:Search TX

Filters Search
Search
Search by "Yellowfin" n‘ Clear ‘ Advanced ‘ Hints
. é Cases
i F =,
O EQ Tekil Hoouments: & GEE) ‘ EB Table View || © Your Role And Access ‘ | & Export Results & || B Saved Searches ~
O [ Filings
YELLOWFIN LOAN SERVICING CORP vs. ERICA SIMON
DC-20-08275
Location @ v Location Case Type Parties Attorneys Judge Case Filed Date
Dallas County - District Debt/Contract - Cons... YELLOWFIN LOAN CAROLYN J NOACK, PURDY, MONICA 6/16/2020
o Court& SERVICING CORP, JON C GALLINI
Gass Catogory ERICA SIMON
Case Type v YELLOWFIN LOAN SERVICING CORP., vs ASUNCION ROSAS
1156072
Case Status L) Location Case Type Parties Attorneys Judge Case Filed Date
Harris County - County Debt/Contract - Cons... YELLOWFIN LOAN CAROLYN JEAN Williams, LaShawn A. 6/22/2020
Clerk SERVICING CORP.,, BENNETT
Case Filed Date v ASUNCION ROSAS

Yellowfin Loan Servicing vs. Monica Grey

CV40974

Location Case Type Parties Attorneys Judge Case Filed Date

Falls County - 82nd Other Civil Yellowfin Loan Renné Fuganti

District Court Servicing, Monica Grey

YELLOWFIN LOAN SERVICING CORP. vs. DAVID DIGGLES

DC-20-08260

Location Case Type Parties Attorneys Judge Case Filed Date

Dallas County - District Debt/Contract - CﬁPO@LOWFIN LOAN CAROLYN J NOACK TOBOLOWSKY, EMILY 6/15/2020

Court& VICING CORP,,
A Iy Py s o
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Department of State: Division of Corporations
Allowable Characters

HOME

Entity Details
THIS IS NOT A STATEMENT OF GOOD STANDING
. _ Incorporation Date / 7/6/2018
= e 6954280 Formation Date: (mm/dd/yyyy)
Entity Name: YELLOWFIN LOAN SERVICING CORPORATION
Entity Kind: Corporation Entity Type: General
Residency: Domestic State: DELAWARE
REGISTERED AGENT INFORMATION
Name: CORPORATION SERVICE COMPANY
Address: 251 LITTLE FALLS DRIVE
City: WILMINGTON County: New Castle
State: DE Postal Code: 19808
Phone: 302-636-5401
Additional Information is available for a fee. You can retrieve Status for a fee of $10.00 or
more detailed information including current franchise tax assessment, current filing history
and more for a fee of $20.00.
Would you like O Status O Status,Tax & History Information
| Submit |
‘ View Search Results New Entity Search ‘
For help on a particular field click on the Field Tag to take you to the help area. AP066
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NO. 14-21-00151-CV
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14-21-00151-CV

FOURTEENTH COURT OF APPEALS
HOUSTON, TEXAS

8/17/2021 3:11 PM

CHRISTOPHER PRINE

CLERK

In the Court of Appeals
for the Fourteenth Judicial District of Texas
at Houston

Deysi R. Santos,
Appellant

V.
Yellowfin Loan Servicing Corp.,

As Successor in Interest to First Franklin,
Appellee

Appeal from 295" Judicial District
Harris County, Texas
Hon. Donna Roth

APPELLANT’S BRIEF

Ira D. Joffe

Law Office of Ira D. Joffe
Counsel for Appellant
6750 W. Loop S., Suite 920
Bellaire, TX 77401

(713) 661-9898

(888) 335-1060 Fax
ira.joffe@gmail.com

ORAL ARGUMENT REQUESTED
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Damian W., Abreo

Hughes, Watters & Askanase, LLP
1201 Louisiana, 28" Floor
Houston, TX 77002

(713) 328-2848
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dabreo@hwa.com

Michael Weems

Hughes, Watters & Askanase, LLP
1201 Louisiana, 28" Floor
Houston, TX 77002

(713) 759-0818

(713) 759-6834 Fax
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STATEMENT OF THE CASE

This is Yellowfin’s June 12,2020, attempt [CR1.4]' to enforce the second loan
in the 80/20 financing arrangement for Ms. Santos’ 2005 homestead purchase after
the first loan was foreclosed on November 6, 2007. CR1.80. She filed a
counterclaim on July 23, 2020. CR.4.

Final Summary Judgment was entered in favor of Yellowfin on December 22,
2020. CR1.269-270. Both Ms. Santos’ Plea To The Jurisdiction and her Motion For
New Trial were denied on March 18, 2021. CR.249; 250.

STATEMENT REGARDING ORAL ARGUMENT

Ms. Santos requests oral argument be heard in this case as it will assist in the
decisional process. This is important because Y ellowfin has filed on the order of one
hundred fifty cases throughout the state that are similarly defective and abusive. They
are improperly using the judicial system to disrupt people’s lives more than a decade
after the borrowers lost their homes and had their credit destroyed and had to restart
their futures.

ISSUES PRESENTED

1. Did any court have jurisdiction to hear Yellowfin’s claim where Yellowfin

'The Clerk’s Record is designated as “CR,” the First Supplemental Record “CR1,” and
the Reporter’s Record “RR.”
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could not prove it was the owner of the non-negotiable instrument it wanted to
enforce?

Was there just a single transaction between First Franklin as the lender and Ms.
Santos as the borrower when both simultaneous loans between the parties were
contractually included in the one loan agreement to finance just one house?
Is the two-year limitations period in TEX. PROP. CODE §51.003 for collecting
a mortgage deficiency applicable to the Note when there was only one lender
who financed the purchase of the property and the foreclosure of the related
First Loan by that lender voided the lender’s lien for the Note, leaving it with
only an unsecured deficiency claim?

Is the four-year limitations period for debt in TEX. C1v. PRAC. & REM. CODE
§16.004 applicable to the Note when the lender’s cause of action contractually
accrued no later than the date of foreclosure of the linked First Loan in 2007?
Was the summary judgment below void because it failed to meet the standards
in TEX. R. C1v. P. 166a and failed to follow relevant precedent?

Where there are no servicing records for a 2005 loan, does a 2019 guess by a
the alleged fourth owner of the loan since a 2007 foreclosure, meet the
summary judgment standard in TEX. R. C1v. P. 166a to establish the amount

that might be owed by the original borrower?
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7. Was the Note still an obligation “secured by a real property lien” when it was
acquired by a buyer of defaulted debt more than twelve years after the lien
against the property was voided by foreclosure of the First Loan?

8. Does public policy require the owner of a defaulted loan to sue before twelve
years after its claim contractually accrued?

0. Is the right to sue on a debt waived if no action is taken on it for more than
twelve years after the right contractually accrued?

STATEMENT OF FACTS
Ms. Santos purchased her homestead on April 28, 2005. She financed it
through First Franklin, A Division Of National City Bank of Indiana, N.A. (“First

Franklin”) the only lender, with two simultaneous loans made on that same day in

what is commonly referred to as an 80/20 transaction. The primary “First Loan” was

in the amount 0f $97,592.00. CR1.211. The smaller secondary ‘“Note,” the subject of
the case, in the amount of $24,398.00 at 11.25 percent interest, is captioned “NOTE

AND SECURITY AGREEMENT.” CR1.49. It includes a BALLOON NOTE

ADDENDUM TO NOTE AND SECURITY AGREEMENT - FIRST FRANKLIN

(emphasis in the original).” CR1.56. It is subordinate to the First Loan.

*All capitalizations below, including those in bold print, are shown as they were
emphasized in the original loan documents.
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The Note’s monthly payments of $236.97 were based on a thirty year (360
month) amortization, the same time period as the First Loan, but Paragraph 3 called
for a balloon payment of all the remaining principal due in twenty years (240 months)
on May 1, 2025. CR1.49.

The Loan Amortization Schedule that Yellowfin relied on said the principal
payment in Month 240 would be $17,263.03. CR1.106. That is seventy-one (71%)
percent of the original amount borrowed (17,263.03 / 24,398.00 = .707) that would
still be due even after making twenty years of payments at 11.25% interest.

Each loan was secured by its own Deed of Trust. The one for the First Loan
was recorded in the Harris County property records on May 3, 2005, beginning at RP
004-93-1952. CR1.233. The one for the Note, was recorded the same day as the very
next instrument, beginning at RP 004-93-1971. CR1.60.

Ms. Santos became delinquent on the First Loan and it was foreclosed on
November 6, 2007. CR1.80.

The sale price of $104,745.76 received at the foreclosure was not enough to
pay off both the First Loan and the Note. CR1.80. There are no records showing how
the proceeds were applied to either loan.

After the foreclosure First Franklin had the right to sue for any unsecured

amounts it was still owed on the First Loan and on the Note but it did not. Neither did
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any other entity until Yellowfin filed the Plaintiff’s Original Petition on June 12,
2020, [CR1.4] suing on the Note more than twelve years after the November 6, 2007
foreclosure. CR1.80.

Yellowfin’s documents claim that ownership of the Note was allegedly
transferred to it from First Franklin in a series of undated documents. The first was
an undated indorsement stamped on an untitled piece of paper from First Franklin to
First Franklin Financial Corporation (“FFFC”) without recourse. CR1.53. The next
indorsement, on the same untitled page, was from FFFC to Dreambuilder
Investments, LLC. (“Dreambuilder”). Id. It was also undated and also without
recourse.

The next two undated indorsements, also without recourse, were on identical
pages each labeled “Allonge to the Note.” The first was from Dreambuilder, allegedly
acting through RCS Recovery Service, LLC, (“RCS”) as its attorney-in-fact, making
a transfer from Dreambuilder, without recourse, to itself, RCS. CR1.54.

There is no document in the record showing Dreambuilder’s appointment of
RCS as its attorney-in-fact.

That was followed by an identical undated document showing an indorsement
from RCS to Yellowfin Loan Servicing Corporation also without recourse. CR1.55.

There is no evidence that Dreambuilder and RCS are the same entity.
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However, each Allonge to the Note document used the identical Loan Number ending
in 793 and Previous Loan Number ending in 368. CR1.197,198.

The Note is captioned is “NOTE AND SECURITY AGREEMENT.” Emphasis
in the original. CR1.49 The identical “Allonge to the Note” documents do not use that
term. They each say they “endorse and assign the within Note and Deed of
Trust/Mortgage securing the same, so far as the same pertains to said Note.”
CR1.54;56.

The only date in the chain of title documents 1s August 29,2019, that is on both
the Mortgage Note Purchase and Sale Agreement [CR1.86] and on the Bill of Sale.
CR1.90.

The Bill of Sale was supported by a list of the loans allegedly included in the
pool of roughly two hundred (200) redacted loans that it represented. CR1.91-97. The
only financial data was in a column labeled “Original Loan Amount.”

The only dollar amount on the line for Ms. Santos’ Note is “Original Loan
Amount $24,398.00.” CR1.91.

There is no evidence from any previous alleged owner of the Note before
Yellowfin to support the $21,023.13 claimed in Paragraphs 12 and 13 of the
Plaintiff’s Original Petition. CR1.5. Neither is there any evidence that any entity,

including First Franklin, ever claimed actual knowledge of the exact amount owed
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on the Note on or after the November 6, 2007, foreclosure, or made a representation
to the next entity in the chain of even the approximate amount that was allegedly
owed at the time of transfer. There is no representation by any entity in the chain,
except for Yellowfin, of the exact amount allegedly owed after the foreclosure.

A contractual definition on Page 2 of the Deed of Trust provided that the loan
servicer was required to follow the federal loan servicing regulations even if they
would not otherwise apply.

(P) "RESPA" means the Real Estate Settlement Procedures Act (12

U.S.C. §2601 et seq.) and its implementing regulation, Regulation X (24

C.F.R. Part 3500), as they might be amended from time to time, or any

additional or successor legislation or regulation that governs the same

subject matter. As used in this Security Instrument, "RESPA" refers to

all requirements and restrictions that are imposed in regard to a

"federally related mortgage loan" even if the Loan does not qualify as

a "federally related mortgage loan" under RESPA. Emphasis in the

original. CR1.61.

“SECTION 5. Transfer of Servicing” (emphasis in the original) in the
Mortgage Note Purchase and Sale Agreement included that “Buyer [ Y ellowfin] shall
assume all servicing responsibilities related to the Mortgage Notes.” CR1.87.

There 1s no evidence of any monthly statements being sent to Ms. Santos since
the November 6, 2007, foreclosure.

The Matthew Miller Affidavit in support of Yellowfin’s motion for summary

judgment refers to no other entity’s records of how the loan was serviced since its
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inception in 2005. CR1.40-41.

The amount of Yellowfin’s claim in the case is based on a guess. Mr. Miller’s
testimony that Yellowfin relies on includes “4. According to Plaintiff’s records,
Defendant owes a balance of $21,023.13. Plaintiff is not accruing pre-judgment
interest. The balance owed was calculated by conducting an amortization of the
original principal amount of the Note in accordance with the terms prescribed by the
Note ... then assuming that each and every payment was timely made through June
1,2019.” CR1.40.

There is no evidence that Yellowfin based its demand on monthly mortgage
statements after the foreclosure or on an original amortization schedule made by First
Franklin or from any entity that actually serviced the loan represented by the Note.

The footer on all five pages of the December 3, 2019, amortization schedule
Yellowfin used as Exhibit H in support of its motion for summary judgment says
“Powered by The Mortgage Office™.” CR1.102-106. That date was more than three
months after Yellowfin allegedly acquired its interest in the Note on August 29,2019,
[CR1.86-90] and approaching twelve years after the November 6, 2007, foreclosure.
CR1.80.

The Mortgage Office entity is not further identified. It is neither a party to the

case nor a witness. There is no evidence that it reviewed any actual servicing records
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of the Note.

The first attempted contact between Y ellowfin and Ms. Santos was the January
14,2020, Notice Under Fair Debt Collection Practices Act letter saying “the amount
of the debt as of 08/29/2019 is $21,640.59.” CR.225. That conflicts with lines 171
and 172 on the amortization schedule that say the Principal Balance amounts due on
8/1/2019 and 9/1/2019 were $20,943.00 and $20,902.37 respectively. CR1.105. It
was an overstatement of the amount owed according to Yellowfin’s records.

Though printed on Yellowfin stationery, with a Tampa, Florida return address,
Yellowfin’s records, marked Yellowfin 071-073, showed that it was actually
generated’ and mailed by Hatteras, Inc. in Dearborn, Michigan. It is stamped
“PROOF” at top and bottom. CR1.225-227.

It was followed by the February 26, 2020, Notice of Intent to Accelerate letter
saying “[t]he new post waiver principal balance, as of 7/1/20191s $21,023.13.” It was
also on Yellowfin stationery and generated by Hatteras. CR1.228-230.

That amount conflicts with line 170 in the amortization schedule that shows the

Principal Balance on 7/1/2019 is $20,983.25. CR1.105. It was another overstatement

*On April 21, 2021, the United States Court of Appeals for the Eleventh
Circuit ruled that the disclosure of information of indebtedness to such a vendor is
a violation of 15 U.S.C. §1692c(b) in the Fair Debt Collection Practices Act.
Hunstein v. Preferred Collection and Management Services, Inc., No. 19-14434.
An en banc review is pending.
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of the amount according to Yellowfin’s records.

The last attempted presuit contact was the March 25, 2020, Re: Notice of
Acceleration letter. For a third time it was also generated on Yellowfin stationery and
also certified as mailed by Hatteras. CR1.231-232. The second paragraph included
that “Yellowfin expressly reserves its rights and remedies under the NOTE AND
SECURITY AGREEMENT (emphasis in the original) and at law.” CR1.231.

All three of these notice letters were addressed to Ms. Santos at the property
address on Stonefair Lane, where she had not lived since the 2007 foreclosure.
CR1.163. She did not receive them and had no notice she was going to be sued for
not responding.

There is no record from Hatteras showing if they were returned to sender.

Ms. Santos’ first knowledge of the suit came when she was served at her home
on Rhinebeck Drive, where she had lived since 2016. CR1.4,92; 21-22.

Paragraph 15 said “[d]Jue to the Defendant’s default, Plaintiff has retained
counsel to enforce the contract” and sought attorney fees. It included a claim under
TEX. C1v. PRAC. & REM. CODE §38.001 because “[n]otice of the claim was timely
presented to” Ms. Santos. CR1.6.

There was no litigation by anyone to try to collect on the Note for the more the

twelve and a half years between the November 6, 2007, foreclosure [CR1.80] and
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June 12, 2020, when Yellowfin filed its petition. CR1.4.
SUMMARY OF THE ARGUMENT

Yellowfin never had standing because the Note is not a negotiable instrument
and there is no evidence of a proper assignment of a non-negotiable instrument.

Yellowfin claims that in 2019 it became the fifth entity to own the Note that
First Franklin originated in 2005, the fourth since First Franklin foreclosed in 2007.
It did not loan any money to Ms. Santos. Its rights are derivative of First Franklin’s.
Any successor in interest to the original lender has only the rights in the loan that the
original lender had.

The alleged debt is a deficiency balance subject to the two year statute of
limitations in TEX. PROP. CODE §51.003 that began running on November 6, 2007.

Since any possible limitations period expired for First Franklin no later than
2013, six years after its cause of action arose, it could not have sued Ms. Santos in
2020. Neither could Yellowfin, even if it were a valid assignee.

Nothing in the record shows why public policy upholding the purpose of
statutes of limitation should be ignored.

The summary judgment is defective as a matter of law because the trial court
did not give Ms. Santos any of the inferences she was entitled to under TEX. R. CIv.

P. 166a and relevant precedent.
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Even if limitations and waiver did not matter, Yellowfin’s claim is not based
on the servicing records for the Note. It has absolutely no evidence of the amount
allegedly owed. Its unsubstantiated guess does not meet the evidentiary requirement
for summary judgment in TEX. R. C1v. P. 166a.

A successor to the original lender cannot wait until 2020 to enforce the right
to sue on a debt that contractually accrued in 2007 any more than the original lender
could have. Even if the right were technically still available in 2020 it had been
consciously waived by five different entities since it accrued in 2007. Waiver can be
implied by a long period of inaction.

Yellowfin is not entitled to attorney fees under TEX. Civ. PRAC. & REM. CODE
§38.001because it sent the presuit demand to where it knew Ms. Santos had not lived
for more than twelve years.

ARGUMENT
I. Assignees Do Not Have More Rights than the Original Lender Had and

They Are Subject to All the Defenses the Borrower Has Against the

Original Lender

This i1s a simple statute of limitations case that the debt collector’s original
counsel in San Antonio, a collection mill running a volume practice, should have

known not to file in the first place. The proof is in the Plaintiff’s self-chosen name

and derivative status of “Yellowfin Loan Servicing Corp., As Successor in Interest
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to First Franklin.” CR1.4. Yellowfin never loaned Ms. Santos any money. It has
filed roughly one hundred fifty similar cases in Texas as successor to various original
lenders for similarly ancient second loans that were left unsatisfied after the
foreclosure of the related first loans.

Yellowfin’s Houston trial counsel told the court “Deysi Santos signed two
notes. This was one of the 80/20 loan arrangements that existed in the bad old days
before the mortgage crisis. The note we are here on today is the 20 percent portion of
that 80/20 finance.” RR.5:4-8.

He also acknowledged the loan was not in her favor. “Yes, absolutely, it is
heavily, heavily, heavily weighted in favor of interest. The first payment is $8.24 of
principal, $228.73 in interest. It is not a good loan. It's not a loan I would advise
anybody to take.” RR.12:4-7.

Only First Franklin and Ms. Santos were involved in the original loan
transaction in 2005. CR1.49-52. Yellowfin was not. Id. Further, it had no direct
connection to First Franklin; it was a complete stranger to the 2005 transaction. It
never loaned Ms. Santos any money. It did not enter the picture until the August 29,
2019 Mortgage Note Purchase and Sale Agreement [CR1.86-89] and Bill of Sale
[CR1.90] at the end of a chain of alleged and disputed transfers of ownership of the

Note. CR1.53-55. That was almost twelve years after the November 6, 2007,
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foreclosure of the inextricably related First Loan. CR1.80.

When First Franklin’s rights in the Note ran out, so did Yellowfin’s. “When a
claim is assigned, the assignee "steps into the shoes of the assignor and is considered
under the law to have suffered the same injury as the assignor [] and have the same
ability to pursue the claims." Sw. Bell Tel. Co. v. Mktg. on Hold Inc., 308 S.W.3d
909, 916 (Tex.2010).” In Re Travelers Property Cas. Co. Of Am., 485 S.W.3d 921,
927 (Tex. App. - Dallas 2016, orig. proceeding)(“Travelers’). That means the right
to sue under the defaulted Note dates back to no later First Franklin’s rights in 2007.

“An assignee "takes the assigned rights subject to all defenses which the
opposing party might be able to assert against his assignor." Burns v. Bishop, 48
S.W.3d 459, 466 (Tex. App.-Houston [14th Dist.] 2001, no pet.). Therefore, a claim
otherwise barred by the applicable statute of limitations cannot be made viable by
assignment.” Uddin v. Cunningham, No. 01-18-00002-CV (Tex. App. - Houston [1*
Dist.] August 29, 2019, mem. op. on rehearing)(“Uddin”).

Ms. Santos disputes Yellowfin’s standing, as set out below. However, as a
matter of law, even if it had standing for the assigned claim, Yellowfin, at best, had
only the same rights that First Franklin had to convey, not more.

Yellowfin cannot meet the burden to prove First Franklin could have sued in

2020. If First Franklin could not have sued under the Note contract in June 2020 then
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Yellowfin could not have sued under it in June 2020. As shown below, First Franklin
could not have sued in June 2020, and the trial court had no jurisdiction for the case.

The inescapable conclusion is that the trial court lacked jurisdiction to hear
Yellowfin’s defective and expired claim as a matter of law. The summary judgment
in favor of Yellowfin in the court below should be reversed and judgment rendered
in Ms. Santos’ favor that Yellowfin has no enforceable claim against her from her
dealings with First Franklin. She should be allowed to pursue her counterclaim.
II. Standard of Review

A.  Summary Judgment

This Court reviews “a trial court’s summary judgment de novo.” Lujan v.
Navistar, Inc. 555 S.W.3d 79, 84 (Tex. 2018). “When reviewing a summary
judgment, we take as true all evidence favorable to the nonmovant, and we indulge
every reasonable inference and resolve any doubts in the nonmovant's favor." Valence
Operating Co. v. Dorsett, 164 S.W.3d 656, 661 (Tex. 2005)(“Valence™).

As shown below, the trial court failed to do that for Ms. Santos, the nonmovant
in this case. In and of itself that is enough to reverse the summary judgment below.

B. Mistake of Law

“A trial court has no discretion in determining what the law is or in applying
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the law to the facts. Id. at 840.* Thus, a clear failure by the trial court to analyze or
apply the law correctly will constitute an abuse of discretion. In re Allstate Cty. Mut.
Ins. Co., 85S.W.3d 193, 195 (Tex. 2002) (orig. proceeding). ” In Re Baileys, Relator,
No. 01-16-00830 (Tex. App - Houston [1* Dist.] November 9, 2017).

The district court’s failure to recognize that Yellowfin’s rights were no more
than First Franklin’s was a mistake of law and therefore an abuse of discretion.

The trial court abused its discretion again when it granted summary judgment
based on evidence that did not meet the standard in TEX. R. C1v. P. 166a(c).

The trial court further abused its discretion in denying Ms. Santos’s Plea To
The Jurisdiction [CR.249] and granting summary judgment to Yellowfin [CR1.269-
270] where there was no proof that it had standing, as shown below.

The fact that any assignee’s rights in the Note depended on First Franklin’s
rights was a constant all the way down the line each time the Note allegedly changed
hands. Even presuming, arguendo, that all the links in the entire fourteen-year chain
that began with the Note’s 2005 origination by First Franklin [CR1.49], and
continued through the undated indorsements, all without recourse, to defaulted debt
buyers FFFC and Dreambuilder [CR1.53], and RCS [CR1.54] and ending on August

29, 2019, with the one to Yellowfin, [CR1.55] were valid, Yellowfin still only had

*Referring to Walker v. Packer, 827 S.W.2d 833 (Tex. 1992)(orig. proceeding).
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the rights that First Franklin had to convey. In Re Travelers Property Cas. Co. Of
Am., 485 S.W.3d 921, 927 (Tex. App. - Dallas 2016, orig. proceeding) (“Travelers”).

No alleged sale of the Note as a link in that disputed chain could have put Ms.
Santos in a contractually worse position than she was in with the original lender First
Franklin in 2007.

It is instructive that the August 29, 2019, date of the alleged transfer to
Yellowfin, was on the very same day that the First Court of Appeals issued the
memorandum opinion in Uddin presaging that their claim here is not valid.

III. Yellowfin Had No Standing and the Trial Court Had No Jurisdiction

The Court has a duty to confirm both its own jurisdiction and the trial court’s.
“"Subject matter jurisdiction is essential to the authority of a court to decide a case,"
and "[s]tanding is implicit in the concept of subject matter jurisdiction." Tex. Ass'n
of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 443 (Tex.1993). "An opinion issued
in a case brought by a party without standing is advisory because rather than
remedying an actual or imminent harm, the judgment addresses only a hypothetical
injury." Id. at 444. We "have no jurisdiction to render such opinions." Id. Courts
cannot presume or create standing and jurisdiction, even for equitable reasons.” State
v. Naylor, 466 S.W.3d 783, 796 (Tex. 2015).

As was set out in the Defendant’s First Amended Plea To The Jurisdiction, that
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the trial court denied on March 18, 2021 [CR.249], Ms. Santos contended that
Yellowfin did not have standing at the time the case was filed.““*Standing must exist
at the time a plaintiff files suit. Martin v. Clinical Pathology Lab., Inc., 343 S.W.3d
885, 888 (Tex. App.-Dallas 2011, pet. denied); In re Vogel, 261 S.W.3d 917, 921
(Tex. App.-Houston [14th Dist.] 2008, orig. proceeding). If the plaintiff lacks
standing at the time suit is filed, the case must be dismissed even if the plaintiff later
acquires an interest sufficient to support standing.” Rutherfordv. 6353 Joint Venture,
No.,14-16-00053-CV, Tex. App. - Houston [14th Dist.] July 25, 2017.” CR.189.

A.  The Note Was Not a Negotiable Instrument and Yellowfin Had No
Right to Enforce it

Yellowfin was a complete stranger to the Note between Ms. Santos and First
Franklin. CR1.49-52. It allegedly acquired its interest in the Note, and standing to
enforce it, via a chain of indorsements on allonges related to the Note. CR1.53-55.
That method of transfer depends on the Note being a negotiable instrument as defined
in TEX. BuS. & CoM. CODE §§3.104 and 3.106. It is not. It is decidedly a non-
negotiable instrument.

The complete transaction between First Franklin and Ms. Santos involved at
least the two promissory notes, a disclosure statement, the two deeds of trust and the

BALLOON RIDER TO MORTGAGE, DEED OF TRUST OR SECURITY
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DEED, FIRST FRANKLIN. CR.1.74. The various documents were intentionally
generated and interlinked by First Franklin. The Note’s very name “NOTE AND
SECURITY AGREEMENT” instead of just “Promissory Note” and its internal
references made the linkage to the First Loan and all the other loan agreement
documents clear and unavoidable. Emphasis in the original. CR1.49.

Paragraph 21 in the DEED OF TRUST (Secondary Lien)(emphasis in the
original)[CR1.60], the security instrument for the Note, specifically made a default
on the related First Loan, which had priority over the Note, a default that gave First
Franklin the right to call the Note due in its entirety. It could have done that even if
the payments on the Note were current. It could have even done it if the Note were
paid ahead.

“21. Senior Liens. Borrower shall perform all of Borrower's obligations

under any deed of trust, security instrument or other security agreement,

which has priority over this Security Instrument, including Borrower's

covenants to make payments when due. Borrower agrees that should
default be made in the payment of any note secured by an (sic) prior

valid encumbrance against the Property, or in any of the covenants of

any prior deed of trust or other security agreement, then the Note

secured by this Security Instrument, at the option of Lender, shall at

once become due and payable...” Emphasis in the original. CR1.69.

The Note itself reinforced the linkage by referring to multiple other documents.

Paragraph “11. DEFAULT AND REMEDIES” says the borrower will be in default

if “(b) you fail to keep any of your agreements under this Note or under any other
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agreement with us” ... “ or (g) you are in default on any obligation that is secured by
a lien on the Property. If you are in default, in addition to any other rights and
remedies we have under law and subject to any right you may have to cure your
default, we many do any of the following: (aa) accelerate the entire balance owing
under this Note after any demand or notice which is required by law, which entire
balance will be immediately due and payable.” Emphasis in the original. CR1.50.

Those conditions were precisely met, and First Franklin’s right to sue
contractually accrued, and it could have sued in 2007, because the First Loan was a
prior lien secured by the property. It was another agreement with First Franklin, and
the foreclosure meant that Ms. Santos was in default in another obligation secured by
the property.

The name of Paragraph “13. ADDITIONAL AGREEMENTS” (emphasis in
the original) is an additional clear indication that the Note is more than just “an
unconditional promise or order to pay a fixed amount of money” contemplated by
TEX. BUS. & CoM. CODE §3.104. It includes “(z) we are authorized to sign on your
behalf any document required to enforce our interests under this Note.” CR1.50.

All the words in Paragraph “15. SIGNATURES” are printed in capital letters.
CR1.52. It makes very clear there are conditions both in the Note and in another

document. It begins with “YOU HAVE READ AND AGREE TO ALL PROVISIONS
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OF THIS NOTE INCLUDING THOSE ON PAGES 1 THROUGH 3 AND IN THE
DISCLOSURE STATEMENT WHICH ARE INCORPORATED HERE BY
REFERENCE.” It ends in bold print saying “SEE PAGES 1,2 AND 3 AND THE
DISCLOSURE STATEMENT FOR ADDITIONAL IMPORTANT TERMS
AND CONDITIONS.” Emphasis in the original.

Paragraph “7. Borrower’s Loan Application” (emphasis in the original) in the
Deed of Trust for the Note said that the borrower would be in default if there were
“materially false, misleading, or inaccurate information or statements to Lender (or
failed to provide Lender with material information) in connection with the Loan.”
CR1.65.

The loan agreement between Ms. Santos and First Franklin included at least a
loan application, two notes, a Disclosure Statement, and two deeds of trust. That
makes the promises referred to in Section 7 of the Note “subject to or governed by
another record” besides just the Note itself, a condition prohibited by TEX. BUS.&
CoM. CoDE §3.106(a)(i1)). The “ADDITIONAL IMPORTANT TERMS AND
CONDITIONS” referenced in Paragraph 15 of the Deed of Trust are “rights or
obligations with respect to the promise or order [that] are stated in another record”
that clearly violate the condition prohibited by §3.106(a)(ii1).

This is not a unique situation. In 2017 another court dealt with the same
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problem as here, where the loan agreement failed to meet the restrictions in §3.106
concerning references to other documents and found it was therefore not a negotiable
instrument:

“While promissory notes can be and are often referred to as negotiable
instruments, they can only be negotiable instruments under Chapter 3 if
they constitute "an unconditional promise or order to pay a fixed amount
of money." Id. Whether an instrument meets this standard is governed
by Section 3.106, titled "Unconditional Promise or Order." TEX. BUS.
& COM. CODE ANN. § 3.106 (West Supp. 2016).

“Section 3.106 states that "a promise or order is unconditional unless it
states (1) an express condition to payment, (ii) that the promise or order
i1s subject to or governed by another record, or (iii) that rights or
obligations with respect to the promise or order are stated in another
record." TEX. BUS. & COM. CODE ANN. § 3.106(a). Comment 1 to
Section 3.106 explains,

“For example, a promissory note is not an instrument defined by
Section 3-104 if it contains any of the following statements: 1.
"This note is subject to a contract of sale...." 2. "This note is
subject to a loan and security agreement...." 3. "Rights and
obligations of the parties with respect to this note are stated in an
agreement ... between the payee and maker of this note." It is not
relevant whether any condition to payment is or is not stated in
the writing to which reference i1s made. The rationale is that the
holder of a negotiable instrument should not be required to
examine another document to determine rights with respect to
payment.

“TEX. BUS. & COM. CODE ANN. § 3.106 cmt. 1 (West 2002).

“A review of the promissory note in this case establishes that it does not meet
the criteria of Section 3.106. The promissory note states,
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“This Note shall be secured by a Deed of Trust, Security
Agreement and Financing Statement, and said Deed of Trust,
Security Agreement and Financing Statement are incorporated
herein by this reference for all purposes as if fully set forth at
length herein. The Promissory Note is specifically agreed to be
subject to the terms of said Deed of Trust, Security Agreement
and in the event of default thereon, the same shall constitute an
event of default under this Note, and shall, in any case, at the
option of the holder hereof, mature the entire indebtedness
evidenced hereby and secured by and hereinbefore mentioned
Deed of Trust and Security Agreement.... THIS DOCUMENT
AND ALL OTHER DOCUMENTS RELATING TO THIS LOAN
CONSTITUTE A WRITTEN LOAN AGREEMENT WHICH
REPRESENT THE FINAL AGREEMENT BETWEEN THE
PARTIES.

“Because the promissory note contains statements such as the ones
specified under Comment 1 to Section 3.106, the promissory note is not
a negotiable instrument under Section 3.104.[15] See Guniganti, 346
S.W.3d at 249-50. Accordingly, Chapter 3 of the Business and
Commerce Code, including Section 3.110, does not apply to this case.
Instead, contract law governs this dispute.[16] FFP Marketing Co., 169
S.W.3d at409.” Great N. Energyv. Circle Ridge Prod. Inc., 528 S.W.3d

644, 661-662 (Tex. App. - Texarkana 2017, pet. denied).

That is the precisely the same situation as here where the Note 1s not even titled

as a simple Promissory Note, but as “NOTE AND SECURITY AGREEMENT.”

Emphasis in the original. CR1.49.

No assignee reading the terms on the face of the Note would have any idea if
the Note had gone into default years earlier because of issues under Paragraphs 11,

13, or 15 in the Note, or in 7 or 21 in the Deed of Trust, or the completely undisclosed
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conditions or restrictions that could be in the referenced Disclosure Agreement and
loan application.

Certainly Paragraph 15 in the Note [CR1.52] highlighted that the Disclosure
Agreement is the source of “rights or obligations with respect to the promise or order
are stated in another record” under §3.106(a)(iii).

Negotiability depends on documented certainty on the face of the note, not
baseless guesses about unseen documents. The Note violates the restrictions in §3.106
on its face and it is not a negotiable instrument. To find otherwise would be an abuse
of discretion.

B. The Note Could Not Have Been Negotiated to Yellowfin by
Endorsement

“The negotiability of an instrument is a question of law." Guniganti v.
Kalvakuntla, 346 S.W.3d 242, 248 (Tex. App.- Houston [14th Dist.] 2011, no pet.)
(citing FFP Mktg. Co. v. Long Lane Master Trust IV, 169 S.W.3d 402, 407 (Tex.
App.- Fort Worth 2005, no pet.)” (“FFP”).

The applicable standard for interpreting the words in a statute is their plain
meaning. “Our primary objective in construing statutes is to give effect to the
Legislature's intent. The plain meaning of the text is the best expression of legislative

intent unless a different meaning 1s apparent from the context or the plain meaning
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leads to absurd or nonsensical results.” Molinet v. Kimbrell, 356 S.W.3d 407, 411
(Tex. 2011)( citations omitted).

The plain meaning here is that because the Note failed to meet the definition
of being “unconditional” in §3.106(a) it was therefore not an “unconditional promise
or order to pay” under §3.104(a) and therefore by definition not a negotiable
instrument. While it could have been contractually assigned, it could not have been
properly negotiated to another entity by an indorsement under Chapter 3 TEX. BUS.
& CoMm CODE.

The two indorsements on the untitled page acting as an allonge [CR1.53] and
the indorsements on the two Allonge To The Note [CR1.54-55] documents
supporting the alleged subsequent transfers from the original lender, are all four
irrelevant. They are insufficient as a matter of law to establishing Yellowfin’s right
to enforce the Note, a non-negotiable promissory note.

“A person not identified in a note who is seeking to enforce it as the owner or
holder must prove the transfer by which he acquired the note.” Leavings v. Mills, 175
S.W.3d 301, 309 (Tex. App. - Houston [1* Dist.] 2004, no pet.). Yellowfin has no
such proof that goes all the way back up the chain to First Franklin.

“While negotiation or assignment can change ownership of a promissory note,

the endorsement of a non-negotiable promissory note does not create a presumption
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of ownership in the transferee. Thus, to recover on a non-negotiable promissory note,
the holder must establish his status as the instrument's legal owner... A general denial
is sufficient to raise the issue of legal ownership and places the burden on the plaintiff
to prove his status.” FFP at 409, citations omitted.

The Original Answer met the FFP standard because it contained a general
denial in addition to the other more specific objections. CR.10. That general denial
in and of itself was enough to defeat summary judgment in favor of Yellowfin. It was
repeated in the January 20, 2021, Plea To The Jurisdiction. CR.194.

The alleged indorsements on the disputed allonges are moot and irrelevant.
They are not sufficient to transfer the ownership of a non-negotiable note. Yellowfin
has not met its burden of proving a valid chain of contractual assignments of the Note
since its inception with First Franklin in 2005. Even if limitations had not expired
Yellowfin had no standing and the trial court lacked jurisdiction. The case should
have been dismissed as a matter of law.

IV. The Summary Judgment Failed to Meet the Requirements in TEX. R. CIv.
P. 166a

A. The Trial Court Failed to Resolve Doubts in the Nonmovant’s Favor
or Grant Her the Favorable Inferences She Was Entitled to as a
Matter of Law

Ms. Santos’ response to Yellowfin’s Motion For Final Summary Judgment
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included sixty-eight (68) numbered items in the Section entitled “The Required
Evidence, Favorable Inferences, and Doubts That Must Be Resolved In Ms. Santos’s
Favor.” CR1.113-124. Most of them were repeated in the Motion For New Trial.

CR.179-184.
If the trial court had just upheld even a few of the points, as it was required to,
then the issue of the special two year limitations period for a suing on a deficiency in
TEX. PROP. CODE §51.003 and the four years for debt in TEX. C1v. PRAC. & REM.
CoDE §16.004 would have immediately precluded summary judgment in favor of a
plaintiff who filed suit in 2020, more than twelve years after the cause of action
contractually accrued in 2007. The most relevant points she was denied include:
1. Ms. Santos bought her homestead with both a first note (“First Loan™)
and the subordinated Note And Security Agreement (‘“Note”),
Plaintiff’s Exhibit A, from First Franklin, A Division Of National City
Bank of Indiana (“First Franklin”), the same original lender. They were
both signed on the same day, with just one joint purpose between the
parties - the financing of that one house. CR1.113.
2. In the caption of the case Yellowfin identifies itself “As Successor In
Interest To First Franklin.” It has no more rights in the Note than First
Franklin had. CR1.113.

21.  Limitations on the Note began to run when First Franklin, the original
lender, acquired the right to declare all amounts due and payable. The
same Paragraph 21. Senior Liens, made the default that led to the
November 2007 foreclosure of the First Loan a default on the Note and

gave the holder the power to accelerate:

“Borrower agrees that should default be made in the
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payment of any note secured by an[y] prior valid
encumbrance against the Property, or in the covenants of
any prior deed of trust or other security agreement, then
the Note secured by this Security Instrument, at the
option of Lender, shall at once become due and payable.”
CRI1.117.

22.  The house was foreclosed in November 2007 because of a default on
one of those senior lien agreements, the First Loan. CR1.117.

23.  The default on the First Loan caused the accrual of the cause of action
to enforce both the First Loan and the Note. That was as early as the
default letter sent prior to the acceleration that led to the November
2007 foreclosure. CR.117-118.

24.  Both the First Loan and the Note were secured only by liens against the
property. They were both part “of the indebtedness secured by the real
property” owed to the same lender. CR1.118.

28.  After the 2007 foreclosure under TEX. PROP. CODE §51.002, the owner
of the Note could not rely on the four year limitations period in TEX.
Civ. PrRAC. & REM. CODE §16.004 to enforce a debt. Instead it was
bound by the special two year period in which to sue to enforce a
deficiency that is set in TEX. PROP. CODE §51.003(a).

Sec. 51.003. DEFICIENCY JUDGMENT. (a) If the
price at which real property is sold at a foreclosure sale
under Section 51.002 is less than the unpaid balance of
the indebtedness secured by the real property, resulting
in a deficiency, any action brought to recover the
deficiency must be brought within two years of the

foreclosure sale and is governed by this section.
CRI1.118.

However, the trial court failed to follow binding precedent by failing to resolve
these points in favor of Ms. Santos as required. “When reviewing a summary

judgment, we take as true all evidence favorable to the nonmovant, and we indulge

SANTOS v. FIRST FRANKLIN - Appellant’s Brief - Page 28

AP104



every reasonable inference and resolve any doubts in the nonmovant's favor.”
Provident Life and Acc. Ins. Co. v. Knott, 128 S'W.3d 211, 215 (Tex. 2003). That
was an abuse of discretion. It was a double failure. Once in the original judgment
[CR1.269-270] and again in denying the Motion For New Trial. CR.250. The
summary judgment below has a faulty foundation and should be reversed.

B.  There Was No Business Record Supporting the Amount Demanded,
Only a Guess by Someone with No Knowledge

Even if there had been a valid assignment, Yellowfin has no admissible proof
of the amount of its alleged claim because it has absolutely no records of any
servicing of the loan represented by the 2005 Note. Its 2019 claim of the amount
allegedly owed more than twelve years after the 2007 foreclosure was a naked guess
by someone with no knowledge. Guessing is not servicing.

Yellowfin is a loan servicing company, and bought the loan from RCS, the
alleged previous servicer. Section 5 in the Mortgage Note Purchase and Sale
Agreement required RCS to provide “(ii1) such information in seller’s possession that
may be necessary for the Buyer to service the Mortgage Notes” and that Yellowfin
was required to “bear the expenses of transportation and storage of such Transfer
Documents and of other documents, instruments and files to be delivered to Buyer.”

CR1.87. There should have been records but there were none. This despite the
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requirement on Page 2 of the Deed of Trust that the loan be serviced according to
RESPA requirements. CR1.61:9|(P).

According to Paragraph 4 in the Matt Miller Affidavit “[t]he balance owed was
calculated by conducting an amortization of the original principal amount of the Note
in accordance with the terms prescribed by the Note (ie: an amortization of
$24,398.00 over twenty years with interest accruing at a rate of 11.25%, and a final
balloon payment of $17,263.03) then assuming that each and every payment was
timely made through May 1, 2019.” CR1.40.

There is no evidence of an original amortization schedule made by the lender
First Franklin. There is no evidence that First Franklin ever provided a payment
history of the Note to anyone. The only financial information in the redacted forest
of horizontal black boxes in Yellowfin’s Exhibit G from RCS is ©“$24,398.00" in the
“Original Loan Amount” column and “11/28/2005” in the “Loan Date” column.
CR1.91.

Mr. Miller’s Affidavit was generated for litigation purposes on October 2,
2020, but not by First Franklin, nor anyone else in the alleged chain of ownership
before Yellowfin. It refers to the amortization schedule that Yellowfin used as Exhibit
H in support to the Motion For Final Summary Judgment. CR1.102-106. There is a

footer at the bottom of every page of that schedule that says “Tuesday, December 3,
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2019" and “Powered by The Mortgage Office™.” Id.

That date was more than three months after the August 29, 2019, Mortgage
Note Purchase and Sale Agreement [CR1.86-89] and Bill of Sale [CR1.90], and more
than twelve years after the November 6, 2007, foreclosure. CR1.80. The Mortgage
Office entity is not a party to the case and it was not a witness. There is no evidence
of what it is or that it reviewed any actual servicing records of the Note.

Yellowfin’s counsel confirmed that the number in the amortization schedule
was not in a business record. He told the trial court “The assertion we’ve made is that
$21,023.13 was due as a principal balance as of June 1%, 2019. That amount is based
on an amortization table that was, presumably, secured off the Internet.” RR.10:17-
20. A document “that was, presumably, secured off the Internet” does not rise to the
level of evidence sufficient to support summary judgment.

The first of the five prongs in the definition of “business record” requires the
amortization schedule to be a record that “was made at or near the time by — or from
information transmitted by -- someone with knowledge.” TEX. R. EVID. 803(6)(A).
The amortization schedule does not meet that definition and it is not a business record
because it fails all three conditions. It was not made ““at or near the time” because it
was not generated until more than twelve years after the 2007 foreclosure. It was not

based on information from “someone with knowledge” of what happened between
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2007 and 2019, but a presumption. It was not made by “someone with knowledge.”
The record was also controverted by Ms. Santos because ‘“the source of
information or method or circumstances of preparation indicate a lack of
trustworthiness.” TEX. R. EVID. 803(b)(E). It is a document generated for litigation,
not a business record. It was only generated to provide the basis for a guess for the
amounts demanded in the presuit letters to Ms. Santos. CR.225-227 and CR1.82-85.
As the amount demanded by Yellowfin is admittedly a guess with no
foundation it does not meet the requirements for summary judgment in TEX. R. C1v.
P. 166a(c) that include it be based on uncontroverted testimonial evidence.
V.  There Was Only One Transaction Between First Franklin and Ms. Santos
Itis undisputed that the First Loan [CR1.233] and the Note [CR1.49] were both
loans from First Franklin to Ms. Santos that she signed on April 28, 2005, as part of
the same transaction to finance the acquisition of their homestead. Either loan by
itself would have been pointless. She could not have bought the property without both
loans. Each was also secured by a Deed of Trust she signed in favor of First Franklin,
shown on CR1.211for the First Loan and on CR1.60 for the Note. There was only one
lender and only one borrower and only one house. One transaction.
Even if the two notes did not refer to each other, which they did, and had not

been executed at the same time at the same place, by the same parties, for just one
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purpose, which they were, the relevant precedent shows they can be read together to

describe a single transaction.
“To discern the contracting parties' intent, courts may properly consider
all writings pertaining to the same transaction, even if the writings were
executed at different times and do not expressly refer to one another.
DeWitt Cnty. Elec. Coop., 1 S.W.3d at 102; see also Miles v. Martin,
159 Tex. 336, 341, 321 S.W.2d 62, 65 (1959) ("It is well settled that
separate instruments executed at the same time, between the same
parties, and relating to the same subject matter may be considered
together and construed as one contract. This undoubtedly is sound in
principle when the several instruments are truly parts of the same
transaction and together form one entire agreement." (citation
omitted)).” Pitts & Collard, LLP v. Schechter, 369 S.W.3 301, 313
(Tex. App. - Houston [1* Dist.] 2011, no pet).

What also cannot be ignored is that the Deed of Trust for the Note, the security
instrument for the Note that Yellowfin seeks to enforce, intentionally linked itself to
the First Loan. It made a payment default on the First Loan an enforceable default on
the Note.

Typically a note that calls for installments cannot be called due in its entirety
until it is accelerated. The procedure involves sending a default letter, followed by the
borrower’s failure to cure the default, ending with an acceleration letter from the
lender calling the entire amount due. “If a note or deed of trust secured by real

property contains an optional acceleration clause, default does not ipso facto start

limitations running on the note. Rather, the action accrues only when the holder

SANTOS v. FIRST FRANKLIN - Appellant’s Brief - Page 33

AP109



actually exercises its option to accelerate.” Holy Cross Church of God in Christ v.
Wolf, 44 S.W.3d 562, 566 ( Tex. 2001). In the typical case, where there is only one
Note and one Deed of Trust for the transaction, that makes sense and would control.

However, this is not a typical case. What is different here is that Paragraph 11
in the Note [CR1.50] and Paragraph 21 in the Deed of Trust [CR1.69] contractually
added another way for the Note to be called due in its entirety, aside from the Lender
sending an acceleration letter after defaults on the Note.

An adhesion contract is one in which “one party has absolutely no bargaining
power or ability to change the contract terms.” In re H.E. Butt Grocery Co., 17 S.W.
3d 360,371 (Tex. App. - Houston [14™ Dist.] 2000, orig. proceeding). The First Loan,
the Note, and the Deeds of Trust for each of them were adhesion contracts and Ms.
Santos were bound by their terms, as were First Franklin, the drafter, and its alleged
successors. Ms. Santos did not chose to interlink the two obligations but First Franklin
insisted on it.

No successor to First Franklin can ignore First Franklin’s intention to have a
default on the First Loan be treated as a default on the Note that gave it the right to use
an additional way to call the all remaining amounts on the Note due and payable. That
was a right above and beyond what it would normally have and allowed it to get

around having to send a default letter followed by an acceleration letter.
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Yellowfin cannot pretend the two notes were not linked. “In construing a
written contract, the primary concern of the court is to ascertain the true intentions of
the parties as expressed in the instrument. To achieve this objective, courts should
examine and consider the entire writing in an effort to harmonize and give effect to all
the provisions of the contract so that none will be rendered meaningless. Contract
terms are given their plain, ordinary, and generally accepted meanings unless the
contract itself shows them to be used in a technical or different sense.” Valence
Operating Co. v. Dorsett, 164 S.W.3d 656, 662 (Tex. 2005, internal citations
omitted)(“Valence”).

The Court is required to interpret contracts according to their plain meaning. /d.
There is nothing in any document that permitted Yellowfin to ignore the effect of the
right to sue that the Deed of Trust for the Note awarded to the original lender.

Having gone out of its way to give itself the additional right against Ms. Santos
that allowed it to enforce a default on the First Loan as a default on the Note that could
make all the Note’s payments be called due, the original lender could not deny that
right’s existence. Neither could any assignee, valid or not.

Even if Ms. Santos were paid ahead on the Note when she defaulted on the First
Loan, the plain meaning of the language in the Deed of Trust for the Note provided

that a default on the First Loan still gave First Franklin the contractual right to declare
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a default and take steps to make the entire remaining balance on the Note due and
payable.

It was the payment defaults on the First Loan, a note that is part of the loan
agreement between First Franklin and Ms. Santos that contractually caused the accrual
of First Franklin’s cause of action to enforce both the First Loan and the Note, and led
to the November 6, 2007, foreclosure. That was as early as the default letter sent prior
to the acceleration that led to the foreclosure. CR1.80.

The exact date in 2007 is unknowable’ because Yellowfin was a stranger to the
First Loan as well and it has no records from the servicing of the First Loan.
Regardless, it is therefore indisputable that First Franklin’s cause of action based on
its right to call the Note in default accrued no later than the date of the November 6,
2007, foreclosure on the First Loan.

VI. All Possible Statutes of Limitation Expired Years Ago
A.  TEX. PrROP. CODE §51.003 - Foreclosure Deficiency
The total indebtedness from Ms. Santos to First Franklin, in the two notes she

signed to have them finance her one house on April 28, 2005, was $121,990.00. Each

> It actually had to be at least fifty-one days earlier than that because
Paragraph 22 in the Deed of Trust for the First Loan required it to send a default
letter by certified mail at giving at least thirty (30) days notice to cure the payment
default [CR.300] and TEX. PROP. CODE §51.002(d) required another twenty-one
(21) days notice after acceleration before a foreclosure sale could take place.
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of the simultaneously made notes was secured by only that same single house, her
homestead. The First Loan was in the amount of $97,592.00 [CR1.233] and the Note
in the amount of $24,398.00 [CR1.49]. There was just a single overall transaction.

Two years later the foreclosure of that property only brought in $104,745.76.
CR1.80.

Once First Franklin foreclosed on the First Loan under TEX. PROP. CODE
§51.002 and wiped out the liens securing the First Loan and the Note, it guaranteed
that its remaining claim for any unpaid amount on the Note after that date was nothing
more than an unsecured deficiency from the single transaction it financed with Ms.
Santos. “Under Texas law, generally, if, after a valid foreclosure of a senior lien, a
junior lien is not satisfied from the proceeds of a sale, then the junior lien is
extinguished.”Kothari v. Oyervidez, 373 S.W.3d 801, 807 (Tex. App - Houston [1st
Dist.] 2012, pet. denied)(internal citations omitted).

“Accordingly, the foreclosure sale of the senior lien extinguished the junior
lien.” Diversified Mortgage Investors v. Lloyd D. Blalock General Contractor, Inc.,
765 S.w.2d 794, 806 (Tex. 1978).

Yellowfin’s counsel made that clear at the summary judgment hearing. “On
November 6, 2007, a little over two years after the inception of theses loans, the first

and primary lien was foreclosed. When that happened, it foreclosed the deed of trust
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on this second lien out of existence, making it an entirely unsecured debt.” RR. 6:7-11.

That statement conflicted with the affirmative defense in Paragraphs 37 and 38
of Yellowfin’s No Evidence Motion For Summary Judgment on Defendant’s
Affirmative Defenses. Those paragraphs each depended on a note “secured by a real
property lien” and ““ a note or deed of trust secured by real property” respectively.
CR1.37,38. Ms. Santos accepts Yellowfin’s counsel’s analysis that was no longer the
case after the foreclosure.

The failure to receive enough from the foreclosure of the First Loan to pay off
both the First Loan and Note that were both secured by the same property before the
foreclosure, and were part of the loan agreement between the parties that made a
default on the second a default on the first, left First Franklin with a deficiency claim
against Ms. Santos for the money she owed from financing the purchase of the
property. The security admittedly gone, the deficiency claim on the Note is all that
First Franklin had left. That is what it sold, and that is what Yellowfin allegedly
bought many years later and is trying to enforce.

First Franklin’s right to sue for the unsecured deficiency due on the Note
accrued no later than the date of the November 6, 2007, foreclosure under TEX. PROP.
CoODE §51.002 that started the special two year limitations period set by TEX. PROP.

CODE §51.003.
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Sec. 51.003. DEFICIENCY JUDGMENT. (a) Ifthe price at which real

property is sold at a foreclosure sale under Section 51.002 is less than

the unpaid balance of the indebtedness secured by the real property,

resulting in a deficiency, any action brought to recover the deficiency

must be brought within two years of the foreclosure sale and is governed

by this section.

The Court is required to “construe [a] statute’s words according to their plain
and common meaning, unless a contrary intention is apparent from the context, or
unless such a construction leads to absurd results.” Youngkin v. Hines, 546 S.W.3d
675, 680 (Tex. 2018). (citations omitted). “We presume the Legislature selected
language in a statue with care and that every word or phrase was used with a purpose
in mind.” Texas Lottery Comm’n v. First State Bank of DeQueeen, 325 S.W.3d 628,
635 (Tex. 2010)(citations omitted).

The plain meaning of the statutory language “any action” is all encompassing
and means what it says. “Any” means any. It is not restricted and cannot be read to
only apply to just one loan where the same lender made two loans to the same
borrower at the same time to finance a single home and the two loans were
contractually linked to each other when made.

The plain meaning of “[t]he indebtedness secured by the real property”

language in the statute applies to both the First Loan and the linked Note in the

transaction between Ms. Santos and First Franklin and the one piece of real property
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that secured both obligations. The statute neither says nor implies that it excludes
from coverage under §51.003 a second loan made by the same lender to the same
borrower at the same time as part of the same purpose. Its purpose is to protect the
borrower.

“Section 51.003 was added to the Property Code in 1991. No doubt it is
intended to protect borrowers and guarantors. When lenders are the sole bidders at
a foreclosure sale, they can control the foreclosure sale price and by implication the
deficiency judgment. There is little incentive for them to bid high when a low bid
preserves the amount they might get in a judgment against the borrower. Thus the
nonjudicial foreclosure sale often does not directly represent what a buyer might pay
in the market.” Moayedi v. Interstate35/Chisam Road, LP, 438 SW.3d 1, 4-5 (Tex.
2014).

The public policy purpose behind the shortened post-foreclosure limitations
period is there for a reason. The statute was not designed to confer a hidden benefit
on the lender for breaking the transaction for one house into two notes with different
interest rates or maturity dates. It specifically sets a short time to act on a deficiency
claim so the threat of post-foreclosure litigation after the borrower has lost the
property will not linger into the borrower’s distant future, as Yellowfin has made it

do here, trying to bring the zombie debt back to life. It does not give the lender the
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right to a longer period of time to sue on a second loan made at the same time as the
first, for the same purpose as the first, after specifically setting the short limitations
period that exists only for enforcing a deficiency on a home loan. It is the shortest
debt collection statute in Texas for a reason.

Neither First Franklin nor anyone else filed suit within the two years after the
foreclosure and the special limitations period for the deficiency claim expired as a
matter of law on or about November 6, 2009.

There is no good faith argument that First Franklin could have sued on the Note
more than two years after the foreclosure of the First Loan. It could also not have
passed on a right that it did not have and Yellowfin cannot enforce a non-existent
right.

Yellowfin’s pleadings below attempted to cloud that issue by relying on a
distinguishable case and its progeny where the second loan was in a commercial
lending situation, not purchase money for a homestead, and was neither made by the
same lender nor part of the same original transaction. Their argument is unpersuasive
and inapplicable.

B. TEX.Civ. PRAC. & REM. CODE §16.004 - Debt

Even if the claim on the Note could be ignored as a deficiency claim after the

foreclosure, and considered as only a claim for debt, the cause of action still
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contractually accrued no later than the November 6, 2007, foreclosure. The statute of
limitations for enforcing a debt claim under TEX. C1v. PRAC. & REM. CODE §16.004
therefore expired no later than four years after that accrual.

Sec. 16.004. FOUR-YEAR LIMITATIONS PERIOD. (a) A person

must bring suit on the following actions not later than four years after
the day the cause of action accrues:

(3) debt;

That expiration date was no later than November 6, 2011, four years after the
November 6, 2007, foreclosure and accrual date. CR1.80. Again, neither First
Franklin nor any other party filed suit on the Note before November 6, 2011, and the
time to have done so expired more than eight years before the Plaintiff’s Original
Petition was filed on June 12, 2020. CR1 .4.

First Franklin could not have sued on the debt in 2020 and neither could
anyone else. The suit for debt was barred by limitations.

C. TEX.Civ.PRAC. & REM. CODE §16.035 - Real Property Secured by
a Lien

Yellowfin cannot rely on TEX. Civ. PRAC. & REM. CODE §16.035 (e) that
requires actual acceleration before limitations begins.

Sec. 16.035. LIEN ON REAL PROPERTY. (a) A person must bring

suit for the recovery of real property under a real property lien or the

foreclosure of a real property lien not later than four years after the day
the cause of action accrues.
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'(-e.) If a series of notes or obligations or a note or obligation payable in

installments is secured by a real property lien, the four-year limitations

period does not begin to run until the maturity date of the last note,
obligation, or installment.

By the plain meaning of its own terms §16.035(e) is inapplicable. Following
the November 6,2007, foreclosure the Note was no longer “secured by a real property
lien” and Yellowfin did not sue here to recover the real property. The Plaintiff’s
Reply In Support Of Summary Judgment made that inapplicability abundantly clear
in Yellowfin’s excuse to avoid the applicability of federal loan servicing rules for
loans secured by real estate. To wit, “Yellowfin’s Note is not “secured by” anything
and has not been since the November 6, 2007 foreclosure sale. RESPA and its
regulations are inapplicable under the plain meaning of the words in the statute and
Defendant has presented no authority that contradicts that plain language.”
CR1.261918.

As shown above, Yellowfin took the complete opposite position in Paragraphs
37 and 38 in the No Evidence Motion For Summary Judgment saying the Note was
“secured by a real property lien.” CR1.37,38.

The Note cannot be both secured and unsecured at the same time; secured when
ithelps Yellowfin extend limitations but unsecured when they say that would let them

K

dodge federal regulations related to “loan servicing,” which is literally part of
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Yellowfin Loan Servicing Corp.’s self-chosen name. Speaking out of both sides of
its mouth undermined the basis for granting Y ellowfin the summary judgment below.

The Court is required to apply the “plain meaning” rule to statutory
interpretation. By admitting that the Note was not secured Yellowfin has precluded
itself from being able to rely on §16.035. It has exercised its option to plead itself out
of court for any defense under §16.035 by pleading facts which affirmatively negate
that section. Khan v. GBAK Properties, Inc., 372 S.W.3d 347, 357 (Tex. App. -
Houston [1* Dist. - Houston] 2012, citations omitted, no pet.).

Summary judgment in Yellowfin’s favor was not possible as a matter of law
where its contradictory positions were based on opposing sides of the same issue.
Yellowfin’s filings are inconsistent with the requirement to prove that “there is no
genuine issue as to any material fact and the moving party is entitled to judgment as
a matter of law on the issues expressly set out in the motion or in an answer or any
other response.” TEX. R. C1v. P. 166a(c).

D. TEX.BUS. & CoM. CODE §3.118 - Negotiable Instrument

Even if the Note were a negotiable instrument, which it is not, and the six year
limitations period in TEX. BUs. & CoM. CODE §3.118 were applicable, it still would
have expired no later than November 6, 2013, six years after the November 6, 2007,

foreclosure, when the claim contractually accrued. As shown above, Paragraph 21 in
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the Deed of Trust granted the right to call all installments due. There is no evidence
that §3.118 voided the other way that First Franklin gave itself to be able to call the
Note due and payable.

Six years is the longest possible applicable statutory limitations period. The
ones for ten, fifteen, and twenty-five years are all related to adverse possession, and
clearly inapplicable since possession of the property was lost in 2007. The Property
1s in Houston, TX 77075 [CR1.8.] and Ms. Santos was served where she lives in
Houston, TX 77089. CR1.21.

E. The Remaining Installments Due in the Future

Yellowfin’s only remaining argument is that the there had to be an actual
acceleration for the unmatured installments to come due. That also fails.

If the Note had been a stand alone transaction, and Yellowfin had standing,
then perhaps it would have a point. It could argue that because the payments with a
future due date had not come due then limitations had not expired on them. It could
then argue that the waiver of collecting on the payments due from 2007 through 2020
could be ignored and there was still a right to payments due after 2020.

However, Paragraph 21. Senior Liens in the Deed of Trust [CR1.69]
undermines that option by giving the alternate way to call the Note due in its entirety.

As set out above that right to call the entire amount due, ahead of the last due
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date, is repeated in the Note itselfin “11. DEFAULT AND REMEDIES.” Emphasis
in the original. CR1.50. Those two ways to contractually call the loan due without
the need for a default letter followed by an acceleration letter cannot be ignored.
VII. Waiver

Remembering that Yellowfin only ever had First Franklin’s rights to begin
with, as did any other entity in the disputed chain, and that First Franklin waived its
right to sue on the Note starting in 2007, as of 2020 the defense has been established
against all entities, including Yellowfin. If any entity after First Franklin actually
acquired the Note, that acquisition came with the immediate right to call the Note due
and sue because of the default that led to the 2007 foreclosure.

Between 2007 and 2020 every entity before Yellowfin chose to waive and
abandon that right by selling the Note instead of suing on it. Yellowfin waived it from
August 29, 2019 until June 12, 2020. CR1.4.

The previous years of waiver were not reset with each alleged transfer of
ownership. They were cumulative. Each transfer by an entity in the alleged chain of
ownership was a clear waiver of the transferring entity’s right to sue.

Ms. Santos raised waiver as a defense in the Answer. CR.15. She raised it again
in the summary judgment response. CR1.133.

It was included in the favorable inferences and doubts that had to be resolved
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in her favor as the nonmovant in responding to the Motion For Final Summary
Judgment. See points 52, 53, 54, 55. CR1.122. Valence at 661.

“A waivable right may spring from law or, as in this case, from a contract. A
party’s express renunciation of a known right can establish waiver. Silence or
inaction, for so long a period as to show an intention to yeiled the known right, is also
enough to prove waiver.” Tenneco Inc. v. Enterprise Products Co., 925 S.W.2d 640,
643 ( Tex. 1996)(citations omitted).

Twelve years of inaction on enforcing the right that accrued to First Franklin
in 2007, potentially controlled by statutes of limitation ranging from two to four to
six years, was enough to show the intention to yield the known right and establish
waiver.

Yellowfin’s trying to enforce the repeatedly waived right to sue on the Note is
just another “claim otherwise barred by the applicable statute of limitations [that]
cannot be made viable by assignment.” Uddin, supra.

Uddin’s proposition that a claim cannot be revived by transfer is impliedly for
one that was made based on a valid transfer. A transferee has even less ability to
revive a claim where the alleged transfer was defective, as it was here. Even if
everything above could be ignored, the summary judgment is still defective as a

matter of law because of more than twelve years of wavier by all the alleged owners
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for their collective failure to enforce the known right that contractually accrued on
November 6, 2007.
VIII. Public Policy on Limitations Should Be Respected
The summary judgment below cites no valid reason for ignoring the applicable
limitations periods in either TEX. PROP. CODE §51.003 or TEX. CIv. PRAC. &
REMEDIES CODE §16.004 or any other statute. Neither does it hold that there should
be a change in the long standing public policy behind limitations that goes back to at
least the nineteenth century. “We have long recognized the salutary purpose of
statutes of limitations. In Gautier v. Franklin, 1 Tex. 732, 739 (1847), we wrote that
statutes of limitations
are justly held "as statutes of repose to quiet titles, to suppress frauds,
and to supply the deficiencies of proof arising from the ambiguity,
obscurity and antiquity of transactions. They proceed upon the
presumption that claims are extinguished, or ought to be held
extinguished whenever they are not litigated in the proper forum at the
prescribed period. They take away all solid ground of complaint,
because they rest on the negligence or laches of the party himself; they
quicken diligence by making it in some measure equivalent to right...."
[Joseph P. Story, Conflicts of Law 482.]” SV v. RV, 933 SW.2d 1, 3
(Tex. 1996).
This case exhibits all of those problems. The claim is based on a complete lack

of proof of the superannuated transaction. It was not litigated in the prescribed period.

It is based on the negligence and laches of all alleged owners of the Note since 2007.
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There is nothing in the record that supports Yellowfin’s desire, or gives it the
ability, to disrupt people’s lives more than a decade after the original lender
foreclosed and took their house and undo the progress they have made restoring their
financial situation. No alleged holder of the Note has shown any diligence and the
claim is based on no solid records.

There is good public policy in allowing borrowers to recover their financial
health and well being after a reasonable amount of time. “In addition to affording
comfort and repose to the defendant, statutes of limitation protect the courts and the
public from the perils of adjudicating stale claims.” Godoy v. Wells Fargo Bank, N.A.,
575 S.W.3d 531, 538 (Tex. 2019).

In this case Yellowfin’s records were so poor and its diligence so undetectable
that it sent the demand letters to the property address they knew First Franklin took
from Ms. Santos in 2007 [CR1.163] instead of an address where there was a chance
they would reach her in 2020.

PRAYER

Ms. Santos prays that the Court reverse the decision below and render
judgment that Yellowfin has no claim against her based on the Note because it had
no proof it owned the non-negotiable Note. Should the Court find Yellowfin had

ownership rights in the Note she further prays that the Court find that limitations
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expired before Yellowfin acquired its rights in 2019 and that neither Yellowfin nor

any other entity could have ever had standing in 2020 to enforce the Note after

limitations expired, and remand the case for such further proceedings as are

appropriate, and for such further relief that she may be entitled to at law or in equity.
Respectfully submitted,

/s/ Ira D. Joffe
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53  Final Summary Judgment entered on December 22, 2020. CR1.269-270.
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CAUSE NO.2020-35442
YELLOWEFIN LOAN SERVICING IN THE 295™ JUDICIAL
CORP., AS SUCCESSORIN
INTEREST TO FIRST FRANKLIN,
Plaintifi] Counter Defendant DISTRICT COURT OF

V8,

DEYSIR. SANTGS
Diefendant, Counter Plaintiff
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HARRIS COUNTY, TEXAS

FINAL SUMMARY JUBGMENT

BE IT REMEMBERED that on this day came to be heard Plaintiff’ s Motion for Summary
_ Defendant's response and Plaintdl's veply,

Judgmen\ The Court has determined that it has pirisdiction over the subject watter and the parties
in this proceeding.

The Court, having considered the pleadings and official records on file in this cause, the
evidence, and the arguments of the parties and/or their counsel §S oy finds that thers is no
genuine issue about any material fact, and that Plaintiff is entitled to judgment as a matter of law.
Fhossieerrissindierosnsede-bsssdurnirrboddsmsioosSniibitnirpnismremponiodsirtine
sutrentbrefironoefotsims

The Court hereby RENDERS judgment for Plaimtiff, Yellowhn Loan Servicing Corp.

T IS HERERY ORDERED, ADJUDGED, AND DECREED that Plaintiff, Yellowfin
Loan Servicing Corp., recover from Defendant, Deysi R Santos, judgment for the following:

i. $21,023.13 as the accelerated principal amount due under the contract;

2. $ S.160.00 iny reasonable and necessary attorney’s fees for the

prosecution of this case through this judgment;

3. All costs of court; and o
S.0%
4. Post-judgment interest on all of the above amounts at the rate of PHIS$

compounded anpually, from the date this judgment is rendered until all amounts are paid in full;
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that if Defendant

unsuccessfully appeals this judgment to an intermoediate court of appeals, Plaintiff will additionally

necessary attorney fees that would be incurred by Plaintiff in defending the appeal.
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IT I8 FURTHER ORDERED, ADIUDGED AND DECREED that if Defendant
unsuccessfully appeals this judgment to the Texas Supreme Court, Plainiiff will additionally
recover from Defendant the amount of $12,000.00, representing the anticipated reasonable and
necessary fees that would be incurred by Plaintiff in defending the appeal.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this judgment finally
disposes of all claime and all parties, and is appealable.  All relief not expressly granted in this
judgment iz denied.

It is further ORDERED, ADJUDGED, and DECREED that execution immediately issue
on this judgment.

This is a final judgment that disposes of all parties and all claims,

SIGNED on 2020
Signed: [\,ﬁﬂ/
12/22/2020 (- Die
JUDGE PRESIDING
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Nature of the
Case:

County Civil Court
at Law No. 4:

Course of
Proceedings:

Order being
Appealed:

STATEMENT OF THE CASE

This is an action by Yellowfin Loan Servicing Corp. to
enforce a promissory Note. Deysi R. Sanntos (“Santos”)
executed the second lien Note at issue on April 28, 2005. The
first lien was foreclosed on November 6, 2007, rendering the
second lien Note unsecured. Yellowfin purchased the Note
on August 29, 2019, and is the holder and payee of the Note.
With all necessary conditions met, Yellowfin filed this
lawsuit on June 12, 2020, seeking judgment for $21,023.13
and an award of its fees and costs. On July 23, 2020, Santos
counterclaimed for fraud and violation of the Texas Debt
Collection Act. The trial court entered summary judgment in
favor of Yellowfin as to all claims and counterclaims on
December 22, 2020. This appeal followed.

Honorable Donna Roth
295" District Court
Harris County, Texas
201 Caroline, 14th Floor
Houston TX 77002-1900
Tel. (832) 927-137

OnJune 12, 2020, Yellowfin filed this lawsuit. On August17,
2020, Santos filed her First Amended Plea to the Jurisdiction,
Answer, and Counterclaim. On December 22, 2020, the
Court entered summary judgment in favor of Yellowfin on all
claims. On January 20, 2021, Santos filed a Motion for New
Trial. That same day, Santos also filed a second Plea to the
Jurisdiction. On March 18, 2021, the Court denied Santos’
motion for new trial and second Plea to the Jurisdiction.
Santos filed her Notice of Appeal on March 19, 2021.

Appellant seeks review and reversal of the 295" District
Court’s December 22, 2020 Final Summary Judgment.
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RECORD REFERENCES
The Clerk’s Record will be cited as “CR#:[Page No.],” where the number
following “CR” shall designate the original clerks record (1), the first supplement to
the clerk’s record (2), or the second supplement to the clerk’s record (3)

STATEMENT OF JURISDICTION

This is an appeal of a final judgment entered by the 295" District Court of
Harris County, Texas on December 22, 2020. Santos timely filed her notice of
appeal on March 19, 2021, eighty-seven (87) days after the Court signed its final
judgment in favor of Yellowfin. This Court has appellate jurisdiction pursuant to
Texas Constitution Article 5, 881 and 6 and Section 22.220 of the Texas Government
Code.

STATEMENT REGARDING ORAL ARGUMENT

Yellowfin believes this appeal can be decided solely on the briefs. The
pertinent record is not voluminous. The legal issues are not novel or unique.
Accordingly, Yellowfin does not believe that oral argument is necessary or helpful
in this appeal.

Should the Court determine that oral argument would be of value in the

disposition of this appeal, Yellowfin would welcome the opportunity to participate.
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CAUSE NO. 14-21-00151-CV

IN THE COURT OF APPEALS
FOURTEENTH JUDICIAL DISTRICT OF TEXAS
HOUSTON, TEXAS

DEYSI R. SANTOS
Appellant

V.

YELLOWEFIN LOAN SERVICING CORP., AS SUCCESSOR IN INTEREST TO
FIRST FRANKLIN,
Appellee

On Appeal from the 295" District Court
Harris County, Texas
Cause No. 2020-35442

APPELLEES’ BRIEF

ISSUES PRESENTED FOR REVIEW
This is a suit to enforce a promissory note. The trial court granted summary
judgment in favor of Yellowfin. The propriety of summary judgment is a question
of law which the Court must review de novo. Provident Life & Accident Ins. Co. v.

Knott, 128 S.W.3d 211, 215 (Tex. 2003). Santos attacks the trial court’s summary
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judgment in nine points of error.! Under review by this Court is whether the trial

court erred by entering summary judgment in favor of Yellowfin on its claims and

on Appellee’s counterclaims. Appellant frames her points of error as follows:

1.

Santos contends that the trial court lacked jurisdiction because
Yellowfin could not prove it is the owner of the Note. This contention
is based solely on Appellant’s assertion that the Note is not a negotiable
instrument and cannot be transferred by indorsement.

Despite seeking the benefits conferred by purchasing a home by taking
two separate loans, Santos contends that the two loans were a single
transaction between First Franklin as the lender and Santos as the
borrower.

Santos argues the two-year limitations period in TeEX. PRoP. CODE
851.003 (governing foreclosure deficiency actions) is applicable to the
second lien Note because the debt owed to Yellowfin is a deficiency
claim resulting from the foreclosure of the first lien.

Santos argues that the four-year limitations period in TEX. CIv. PRAC.
& ReEM. CoDE 816.004 is applicable to the Note because despite the
presence of optional acceleration language in the Note, Yellowfin’s
cause of action arose when the first lien was foreclosed.

Santos contends that Yellowfin failed to meet the summary judgment
standard in TeEX. R. CIv. P. 166(a) by calculating the amount due on the

! This case is one of three virtually identical cases wherein Appellant’s counsel represents
defendants in collection lawsuits filed by Yellowfin. The arguments put forth in Appellant’s brief
were urged in all three cases in the trial courts, resulting in three summary judgments in favor of
Yellowfin, and are now being urged again before three Texas Appellate Courts. The second case
is Yellowfin v. LaTanya Thompson; Cause No. 1156055, in the Harris County Civil Court at Law
No. 4, before the Honorable Leslie Briones. The judgment against Ms. Thompson is now on appeal
before the First Court of Appeals as Case No. 01-21-00147-CV. The third case is Yellowfin v.
Tyvon Smith and Tamara Smith; Cause No. 1156795, in the Harris County Civil Court at Law No.
2, before the Honorable Jim Kovach. The judgment against Mr. and Mrs. Smith is now on appeal
before the Fifth Court of Appeals as Case No. 05-21-00306-CV (the result of the Supreme Court’s
April 22, 2021, Order styled “Transfer of Cases From Courts of Appeals”).
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loan using an amortization table, then waiving all payments that came
due prior to July 1, 2019.

In duplication of point no. 5, Santos argues that there are no servicing
records for her loan and that the amount owed is a guess by Yellowfin
that does not meet the Rule 166a standard.

Santos contends that the Note is not an obligation “secured by a real
property lien” because the lien securing the Note was foreclosed out of
existence when the first lien was foreclosed.

Santos contends that public policy requires the Court to ignore well
established Texas law and shoe-horn Yellowfin’s claims into the
coverage of one of several statutes of limitation found in the Property
and Civil Practices and Remedies Code. Santos give no consideration
to the public policy concerns underlying borrowers failing to fulfill
their contractual obligations.

Santos contends that Yellowfin and its predecessors waived the right to
sue on the Note by failing to exercise it when the first lien was
foreclosed.

In addition to the nine items identified in the “Issues Presented” portion of Santo’s

brief, she also argues:

1.

Yellowfin holds only the rights First Franklin held under the Note. First
Franklin is barred by limitations so Yellowfin is barred by limitations.
Therefore the trial court lacked jurisdiction.

Yellowfin’s cause of action accrued and limitations began to run when
Santos defaulted under the first lien note and deed of trust.

The trial court failed to resolve all doubts in favor of Santos and failed
to reach “Favorable Inferences’ on her behalf.
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STATEMENT OF FACTS

The facts in this case are simple, undisputed, and supported by the Clerk’s
Record. Santos borrowed money, did not pay it back, and now seeks to avoid the
legal consequences by employing a number of creative but legally unsupportable
arguments.

On April 28, 2005, Santos executed a Note and Security Agreement (the
“Note”) in the principal amount of $24,398.00. CR2:49-56. The unpaid balance
was to accrue interest at a rate of eleven and one quarter percent (11.25%). CR2:49.
The Note was payable to the order of First Franklin a division of Nat. City Bank of
In. (“First Franklin”). CR2:49.

The Note was secured by a Deed of Trust (Secondary Lien) (the “Deed of
Trust”) in favor of First Franklin encumbering real property and improvements
located at 8806 Stonefair Lane, Houston, TX 77075 (the “Property”). CR2:60-76.

The Property was also encumbered by a superior Deed of Trust in favor of
First Franklin (the “deed of trust”). CR2:211-222. The first lien was foreclosed on
November 6, 2007, and conveyed by the substitute trustee to National City Bank.
CR2:80-81.

First Franklin made a special indorsement on the Note directing payment to
First Franklin Financial Corporation. CR2:53. First Franklin Financial Corporation

made a special indorsement on the Note directing payment to Dreambuilder
P.4
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Investments, LLC. CR2:53. Dreambuilder Investments, LLC executed an Allonge
directing payment to RCS Recovery Services, LLC. CR2:54. RCS executed an
Allonge directing payment to Yellowfin. CR2:55. Yellowfin has possession of the
original Note and all Allonges. CR2:41 (P5).

On February 26, 2020, Yellowfin mailed a Notice of Intent to Accelerate and
Right to Cure letter to Santos advising: (1) Yellowfin purchased the account on
August 29, 2019, (2), the amount due as of that date was $21,640.59, (3), Yellowfin
waives and forgives the monthly installment payments due through June 1, 2019,
and the new post waiver principal balance, as of July 1, 2019, was $21,023.13, (4)
the monthly payment amount is $236.97, (5) payments are due beginning July 1,
2019, and (6) Santos had thirty (30) days in which to cure the default or Yellowfin
would accelerate the balance of the Note. CR2:82-83. On March 25, 2020,
Yellowfin mailed a Notice of Acceleration, advising Santos that the principal
balance had been accelerated and was due immediately. CR2:84-85.

On June 12, 2020, Yellowfin filed this lawsuit seeking judgment for
$21,023.13 and an award of its fees and costs. CR2:4-18. This amount represents
the outstanding principal balance as of June 1, 2019, assuming all prior payments
had been timely made. CR2:40-41 (P4).

On August 17, 2020, Santos filed her First Amended Plea to the Jurisdiction,

Answer, and Counterclaim. CR1:4-52. The Plea to the Jurisdiction alleged that
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Yellowfin lacks standing to sue because it lacks standing to enforce the Note and
because Yellowfin’s immediate predecessor, RCS Recover Services, LLC forfeited
its right to do business in Texas prior to selling the Note to Yellowfin. CR:82-83.

On December 22, 2020, the Court entered summary judgment in favor of
Yellowfin on all claims, awarding Yellowfin $21,023.13 in damages and $5,160.00
in attorney’s fees plus costs, interest, and conditional fees should Santos seek a new
trial or appeal. CR2:269-270. Implicit in the Court’s judgment is a finding that
Yellowfin has standing to pursue its claims and that the Court has subject matter
jurisdiction.

On January 20, 2021, Santos filed a Motion for New Trial. CR1:178-187.
That same day, Santos also filed a second Plea to the Jurisdiction. CR1:188-213.
On March 18, 2021 the Court denied Santos’ motion for new trial. CR1:249. That
same day, the Court denied Santos’ second Plea to the Jurisdiction. CR1:250. On
March 19, 2021, Santos filed her Notice of Appeal. CR1:254.

SUMMARY OF THE ARGUMENT

The trial court properly granted summary judgment in Yellowfin’s favor. The
summary judgment evidence establishes that Yellowfin is the owner of the Note and
has standing to enforce it. The Note constitutes a separate legal obligation from the
first lien note and deed of trust and the balance owed is not a deficiency claim. The

Note has not been previously accelerated, and its enforcement is not barred by
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limitations. The final judgment entered disposed of all claims and of all parties and
Is supported by competent summary judgment evidence. There is no evidence in the
record supporting the contention that Yellowfin or its predecessors waived the right
to enforce the Note. The trial court did not err in entering final summary judgment
in favor of Yellowfin.
STANDARD OF REVIEW
The Court must review the trial court's grant of summary judgment on a de
novo basis. El Paso Nat. Gas Co. v. Minco Oil & Gas, Inc., 8 S.W.3d 309, 312 (Tex.
1999). The Court must affirm the trial court's order granting Appellee's Motions for
Summary judgment if any one of Appellee's theories have merit. Western Invs., Inc.
v. Urena, 162 S.W.3d 547 (Tex. 2005); Cincinnati Life Ins. Co. v. Cates, 972 S.W.2d
623, 624 (Tex. 1996). The Court must uphold the trial court’s summary judgment
if it can be upheld on any available legal theory that is supported by the evidence.
Point Lookout West, Inc. v. Whorton, 742 S.\W.2d 277, 279 (Tex. 1987).
ARGUMENT
l. THE NOTE IS A NEGOTIABLE INSTRUMENT; THE INDORSEMENTS AND

ALLONGES ARE VALID NEGOTIATIONS; YELLOWFIN HAS STANDING AND
THE TRIAL COURT HAD JURISDICTION.

A. The Note is a negotiable instrument.

a. A negotiable instrument is an unconditional promise or order to
pay.

“Negotiable instrument” means an unconditional promise or order to pay a
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fixed amount of money, with or without interest or other charges described in the
promise or order, if it... does not state any other undertaking or instruction by the
person promising or ordering payment to do any action in addition to the payment
of money. TEX. Bus. & Com. CoDE 83.104(a). A promise or order is unconditional

unless it states an express condition to payment, that the promise or order is subject

to or governed by another record, or that rights or obligation with respect to the

promise or order are stated in another record. TEX. Bus & Com. CoDE 83.106(a).

Whether the Note is a negotiable instrument is a question of law for the Court to
determine. Guniganti v. Kalvakuntla, 346 S.W.3d 242, 248 (Tex. App. — Houston
[14™ Dist.] 2011, no pet.).
b. The Note contains an unconditional promise to pay.

The Note contains an unconditional promise to pay a fixed amount of money.
“For value received, you, intending to be legally bound, jointly and severally
promise to pay to our order the principal sum of $24,398.00, which includes a
prepaid finance charge of $272.87, plus interest on the principal sum outstanding
and other sums owed under this Note until paid in full at the per annum rate of
11.2500%.”.” CR2:8, §3.

c. The promise to pay is not burdened by conditions contained in
another document.

Appellants contend that Note is not a negotiable instrument because (1) the
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transaction in which Appellant purchased the Property involved two notes, two
deeds of trust, a disclosure statement and a balloon payment rider to the deed of trust;
(2) the Note stated that a default on any other debt secured by a lien on the Property
was a default under the Note; (3) the Note authorized the holder to sign Appellant’s
name on “any document required to enforce out interests under this Note,” CR2:9,
at 813(z); (4) Paragraph 15 of the Note references and incorporates terms contained
in the Disclosure Statement; and (5) the Deed of Trust states that providing
materially false, misleading, or inaccurate information to the lender is a default.
None of these allegations constitutes a limit or condition on Appellant’s promise to
pay amounts specified in the Note.

“A promise or order is not made conditional by reference to another record
for a statement of rights with respect to collateral, prepayment, or acceleration.”
TEX. Bus. & Com. CobeE § 3.106(b). A reference to unidentified “contract
documents” for information about non-payment, acceleration, pre-payment
penalties, and lender’s remedies upon default does not render the Note non-
negotiable. “The rule in this state undoubtedly is that before a reference in an
otherwise negotiable instrument to another agreement will make the former non-
negotiable, it must appear therefrom that the paper is to be burdened with the
conditions of the agreement. Continental Nat. Bank of Fort Worth v. Conner, 214

S.W.2d 928, 931 (Tex. 1948); Guniganti, 346 S.W.3d at 249. There is no language
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in the Note that even suggests that Appellant’s promise to pay is to be burdened by
or conditioned upon terms contained in the Disclosure. Rather, the Note references
and incorporates the Disclosure Statement when addressing Appellant’s signature
and execution of the Note. (CR2:52). Nothing in the Note states, or even suggests,
that Appellants’ promise, and legal obligation, to make payments under the Note is
subject to, governed by, or stated in another record or document.

Appellants rely on Great N. Energy, a decision of the Texarkana Court of
Appeals. Great N. Energy v. Circle Ridge Prod., Inc., 528 S.W.3d 644 (Tex. App.
— Texarkana 2017, pet. denied.). In Great N. Energy, the owner of an interest in an
oil and gas lease sold that interest to a purchaser in exchange for a promissory note.
Great N. Energy, 528 S.W.3d at 650. The note referenced a Deed of Trust, Security
Agreement, and Financing Statement, and incorporated those documents by
reference. Great N. Energy, 528 S.W.3d at 661. The Eastland Court found that the
note contained statements such as the ones specified in Comment 1 to Section 3.106
of the Business and Commerce Code, and therefore was not a negotiable instrument.2
Notably, the statements referenced in Comment 1 all address the of rights and

obligations relating to the maker’s promise to pay.

2 The statements identified in Comment 1 to Section 3.106 are “I promise to pay $100,000 to the order of John Doe if
he conveys title to Blackacre to me.” “This note is subject to a contract of sale dated April 1, 1990 between the payee
and maker of this note.” “This note is subject to a loan and security agreement dated April 1, 1990 between the payee
and maker of this note.” “Rights and obligations of the parties with respect to this note are stated in an agreement
dated April 1, 1990 between the payee and maker of this note.”
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While the Note does reference the Disclosure Statement, it does not contain
any language limiting Appellant’s promise to pay nor does it refer to any other
document that makes Appellant’s promise to pay anything other than unconditional.
The fact that Appellant funded the purchase of the property with two separate loans
does not limit the promise to pay contained in the Note. Making the default on other
agreement secured by the Property a default under the Note does not limit the
promise to pay conditioned in the Note, nor does authorizing the holder to sign
Appellant’s signature to documents necessary to the enforcement of the Note. There
simply are no conditions to Appellant’s promise to pay.

The Note is a negotiable instrument under the plain meaning of Section
§3.104(a) and the Court should decline Appellants’ invitation to read provisions into
the Note that are not there, or to expand the conditions under which an otherwise
negotiable instrument will be rendered non-negotiable.

B. The indorsements and allonges are valid negotiations and successfully
transferred ownership of the Note.

Because the Note is a negotiable instrument within the meaning of Chapter 3
of the Texas Business & Commerce Code, it can be negotiated by a transfer of
possession and an indorsement by the payee making the transfer. TEX. Bus. & Cowm.
CoDE 3.201(a) and (b). An indorsement is merely “a signature, other than that of a

signer as maker, drawer, or acceptor, that alone or accompanied by other words is
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made on an instrument for the purpose of negotiating the instrument, restricting
payment of the instrument, or incurring indorser’s liability on the instrument.” TEX.
Bus. & Com. CoDE §3.204. “For the purpose of determining whether a signature is
made on an instrument, a paper affixed to the instrument is a part of the instrument.”
Id.

Appellant did not file a verified pleading challenging the genuineness of any
indorsement. The indorsements, therefore, must be considered fully proved. TEX.
R. Civ. P. 93(8).

The uncontroverted summary judgment evidence proves that Yellowfin has
possession of the Note and that the allonges are attached to the Note. CR2:41, 5.
The sole evidence before the Court as to whether the allonges are “affixed” to the
Note is the testimony of Matt Miller, who testifies “the allonges depicted in Exhibit
A are affixed and attached to the Original Note.” CR2:41, P 5. The Note and
Allonges contain a chain of indorsements, the last of which says “Pay to the order
of: Yellowfin Loan Servicing Corporation without recourse.” CR2:55. The
uncontroverted summary judgment evidence conclusively proved that Yellowfin is
the holder of the Note and entitled to enforce it. See TEX. Bus. & Com. CODE
883.201(b), 3.203(b); Deweese v. Ocwen Loan Servicing, L.L.C., 2014 WL 6998063
at *3 (Tex. App. — Houston [1st Dist.] Dec. 11, 2014, no pet.) (affirming summary

judgment over a standing challenge based on affidavit testimony that Ocwen had
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possession of the note and the note contained a special indorsement to Ocwen);
Taylor v. Fred Clark Felt Company, 567 S.W.2d 863, 866 (Tex. App. — Houston
[14th Dist.] 1978, writ ref’d n.r.e.) (affidavit of counsel stating he was in possession
of note coupled with note made payable to movant was sufficient summary judgment
evidence to prove standing). Yellowfin’s possession of the Note coupled with the
special indorsement making the Note payable to Yellowfin conclusively establishes
that Yellowfin has standing to bring this lawsuit.

C. Yellowfin has standing; the trial court properly exercised jurisdiction.

The trial court properly exercised jurisdiction over the subject matter of this
suit and personal jurisdiction over Appellants. Yellowfin sought enforcement of a
promissory note and judgment in the amount of $21,023.13 plus interest, costs, and
fees. The damages sought are within the jurisdictional limits of this Court. See TEX.
GovT. CobDE 8824.007(b); TEX. CONST. ART. 5, 88 1 and 8. This Court has in
personam jurisdiction over Appellant because Appellant resides within the
geographic jurisdiction of this Court, was served with process, and voluntarily
appeared in defense of Yellowfin’s claims. In re Davenport, 2015 WL 2929555, at
*4 (Tex. App. — Houston [1% Dist.] Jan. 22, 2015, orig. proceeding); In re Parr, 199
S.W.3d 457, 461 (Tex. App. — Houston [1% Dist.] 2006, orig. proceeding). Yellowfin
has established standing as a matter of law by presenting uncontroverted evidence

of the same. Appellants’ jurisdictional challenge has no basis in fact or law and must
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be denied and the trial court’s judgment affirmed.

1. YELLOWFIN’S CLAIM IS NOT A DEFICIENCY CLAIM.

Appellants next argue that there was only one transaction between First
Franklin and Appellants and therefore the Note is merely a deficiency balance left
over from the foreclosure of the first lien. This argument is unsupported by Texas
law.

A. Appellants’ authority is inapposite.

In support of her position, Appellant cites the Pitt & Collard, LLP opinion
from the First Court of Appeals. Pitt & Collard, LLP v. Schechter, 369 S.W.3d 301,
313 (Tex. App. — Houston [1% Dist.] 2011, no pet.). The discussion in Pitt & Collard
supports the proposition that all writings pertaining to the same transaction should

be read together when attempting to discern the intent of the parties in the event

some portion of the agreement is ambiguous. Pitt & Collard, 369 S.W.3d at 313.
There is nothing in the Pitt & Collard decision that suggests that separate loans,
capable of being separately negotiated and enforced and containing separate
payment obligations, should be considered one contract for the purposes of
limitations. In Pitt & Collard, the Court cited to Miles v. Martin, for the language
quoted by Appellee. In that case, the Texas Supreme Court stated,

It is well settled that separate instruments executed at the same time,

between the same parties, and relating to the same subject matter may
be considered together and construed as one contract. This undoubtedly
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Is sound in principle when the several instruments are truly parts of the
same transaction and together form one entire agreement. It is,
however, simply a device for ascertaining and giving effect to the
intention of the parties and cannot be applied arbitrarily and without
regard to the realities of the situation.

Miles v. Martin, 321 S.W.2d 62, 66 (Tex. 1959) (emphasis added). Appellants are
attempting to take a tool used for construing ambiguous contracts and contort it into
a legal principle under which separate agreements with separate rights and
obligations must be considered as one contract for the purposes of applying statutes
of limitations. Neither Miles v. Martin, nor Pitt & Collard support this proposition.

B. The amount owed on the Note is not a deficiency balance.

Based on the argument that the first lien documents, the Note, and Deed of
Trust are the same contract, Appellant contends that the foreclosure of the First Lien
on the property rendered the balance owed on the Note a deficiency balance subject
to the two-year statute of limitations in TEX. PRop. CoDE 851.003. While this
argument is creative, it is not novel. Other courts have examined the application of
the statute of limitations for deficiency actions where a first lien foreclosure left a
subordinate lien extinguished and the debt it secured unsatisfied. See e.g.
Mandarino v. Sherwood Lane Investments, LLC, 2016 WL 4034568, at *8 (Tex.
App. — Houston [1% Dist.] July 26, 2016). Speaking for a unanimous panel, Justice

Massengale wrote:
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In Mays v. Bank One, N.A., 150 S.W.3d 897 (Tex. App.— Dallas 2004,
no pet.), the appellant executed two different promissory notes to
different lenders. Mays, 150 S\W.3d at 898. When the appellant
defaulted, the senior lienholder foreclosed, but it was only able to
satisfy the first debt. Id. No proceeds were left for the junior lienholder,
so that holder sued for the value of its promissory note. Id. The
appellant aimed to use the property's fair market value to offset the
claimed deficiency under Texas Property Code section 51.005, which
only applies after a foreclosure sale results in a
deficiency. See id. at 899; Tex. PrRop. CoDE § 51.005. However, the
court found the statute inapplicable, noting that “the only foreclosure
was of the lien held by” the senior
lienholder. Mays, 150 S.W.3d at 900. Because the second lien
remained wholly unsatisfied and the second lien was extinguished by
the foreclosure, the court held that the statute did not apply. Id.

The factual situation in this case is similar to the one in Mays. Here, the
senior lienholder, who had possession of the wrapped note, foreclosed
on the lien after appellants defaulted on their obligations to both notes,
leading to Lee Wallis's default on the wrapped note. However, the
proceeds of that sale did not satisfy any of the debt from the junior lien,
the wraparound note at issue in this suit. Just as there was no
foreclosure by the junior lienholder in Mays, so was there no
foreclosure by Sherwood Lane in the instant case. See id.

We conclude that the statute of limitations for deficiency judgments is
similarly inapplicable. While Mays dealt with a different subsection of
the Property Code, we aim to harmonize the provisions in any statute
and assign an undefined statutory term a meaning that is consistent
throughout. See Tex. Dep't of Transp. v. Needham, 82 S.W.3d 314, 318
(Tex. 2002). Mays’s interpretation of the statute is thus relevant to our
interpretation of Section 51.003. Based on this analysis and the plain
language of the statute, we conclude that Sherwood Lane was not
seeking a deficiency judgment when it sued on the promissory note, and
it was not subject to the statute of limitations for deficiency
judgments. See TEX. Prop. CoDE 51.003; PlainsCapital Bank, 459
S.W.3d at 555; Mays, 150 S.W.3d at 900....
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Sherwood Lane asserts that section 3.118 of the Texas Business and
Commerce Code was the appropriate statute of limitations. We agree.

Mandarino, 2016 WL 4034568, at *8.

Mandarino is persuasive precedent and is controlling. This is not a deficiency
action and Yellowfin’s claim is not a deficiency claim. Poston v. Wachovia Mortg.
Corp., 2012 WL 1606340, at *2 (Tex. App. — Houston [14™ Dist.] May 8, 2012, pet.
denied) (“when a junior lien is extinguished by foreclosure on a superior lien, the
unpaid portion of the loan that was secured by the junior lien merely becomes an
unsecured debt for which the lender may obtain a money judgment.”) Yellowfin’s
claims are not subject to the two-year limitations period imposed on deficiency
claims; it is not a deficiency claim.

Appellants will attempt to distinguish Mandarino and Poston by arguing that
in those cases two separate lenders originated the loan secured by the first lien and
the loan secured by the second lien. This is a meaningless distinction. At the time
of the first lien foreclosure, the mortgagee of Appellants’ first lien was National City
Bank. CR2:80. The record contains no indication of which entity held the Note that
forms the basis of this suit at the time of the foreclosure, but what is clear is that
National City Bank is not in the chain of ownership of the Note and does not appear
on any indorsement or Allonge. Appellants’ position would render a debt owed to,

for argument’s sake, Dreambuilder Investments, LLC a deficiency of a debt owed to
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National City Bank. This position lacks any support in Texas law and this Court
should decline the invitation to create this precedent.

I1l.  THE LIMITATIONS PERIOD FOR DEFICIENCY CLAIMS DOES NOT GOVERN.

Appellant contends that the debt owed to Yellowfin is a deficiency balance
subject to the two-year statute of limitations contained in Section 51.003 of the Texas
Property Code. Appellant also contends that Yellowfin’s cause of action on the Note
accrued on or before November 6, 2007, when the foreclosure of the first lien
occurred. Neither contention finds support in Texas law.

A. Property Code Section 51.003 does not mean what Appellant thinks it
means.

The First Lien note and deed of trust constitute separate contractual
obligations from those imposed by the Note. The Foreclosure Sale Deed by which
the Property was conveyed after foreclosure of the first lien references only the first
lien note obligation. CR2:80. It does not identify the Note held by Yellowfin nor
purport to seek payment on that Note. The amount owed to Yellowfin is not a
deficiency balance as contemplated by Texas Property Code Section 51.003.
Appellants urge the Court to read Section 51.003 as imposing a two-year limitations
period following a foreclosure sale for all debts formerly secured by a property. The
plain language of the statute does not lend itself to this interpretation nor does a

common-sense reading of the statute. The statute states that if a lender forecloses
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and does not recover a sufficient amount to satisfy “the indebtedness secured by the
real property, resulting in a deficiency” any action to recover “the deficiency” must
be brought within two years of the foreclosure sale “and is governed by this section.”
TeEX. PRoOP. COoDE 851.003(a). The statute goes on to provide a mechanism for
offsetting the fair market value of the property at the time of sale against any
deficiency if the property was sold for less than the fair market value. In doing so,
it recognizes that the value of “a lien or encumbrance on the real property that was
not extinguished by the foreclosure” must be deducted from the fair market value.
TeX. PrRoP. CODE 51.003 (c). The legislature is cognizant of the effect of foreclosure
on other liens and knows how to reference liens that are not the lien being foreclosed.
Had the legislature wished to say that “a debt secured by any lien that is foreclosed
out of existence shall become part of the deficiency” it most certainly could have but
it did not. Its use of “the unpaid balance of the indebtedness secured by the real
property” does not contemplate surviving liens becoming deficiency claims and
there is no reason to assume that the Texas Legislature intended that debt secured by
liens that do not survive a foreclosure become deficiency claims subject to Section
51.003.

Section 51.003 is inapposite. There is no authority for the proposition that the
foreclosure of the First Lien caused Yellowfin’s claim to accrue and the statute of

limitations to start running. There is no authority for the application of Section
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51.003 of the Property to a junior lien following the foreclosure of a senior lien. To
the extent Appellants challenge the trial court’s judgment based on this statute, this
Court must affirm that judgment.

IV. THE STATUTE OF LIMITATIONS HAS NOT RUN BECAUSE YELLOWFIN’S
CAUSE OF ACTION DID NOT ACCRUE UNTIL IT ACCELERATED THE NOTE.

A. Section 16.004 of the Civil Practice and Remedies Code is not the
governing limitations statute.

Yellowfin filed suit to collect the unpaid balance owed under the Note.
CR2:4-7. Section 3.118 of the Texas Business and Commerce sets the limitations
period for actions to enforce promissory notes. Mandarino, 2016 Tex. App. LEXIS
7897 at *21-22. Section 3.118(a) of the Business and Commerce Code states
“Except as provided in Subsection (e), an action to enforce the obligation of a party
to pay a note payable at a definite time must be commenced within six years after
the due date or dates stated in the note or, if a due date is accelerated, within six
years after the accelerated due date.” TEX. Bus. & Com. CoDE 83.118(a). As the
First Court of Appeals noted in Educap, Inc. v. Sanchez, “when it applies, the statute
of limitations on negotiable instruments supersedes the statute of limitations on debts
because the statute of limitations on negotiable instruments is more specific.”
Ecucap, Inc. v. Sanchez, 2013 Tex. App. LEXIS 7709, at *6 (Tex. App. — Houston
[1% Dist.] June 25, 2013, pet. denied). Under the plain language of Section 3.118(a),

the statute of limitations as to each monthly payment runs six months after the
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payment is due, and the statute of limitations as to any amount remaining due at
maturity or upon acceleration runs six years after the maturity or acceleration.

B. Limitations began to run upon acceleration or maturity.

The maturity date of the Note is May 1, 2025. CR2:8. Yellowfin accelerated
the Note’s maturity on March 25, 2020. CR2:84-85. The record contains no
evidence of a prior acceleration. In the absence of acceleration, the statute of
limitations for an action to enforce the Note would not run until May 1, 2031.

The statute of limitations as to each payment that comes due runs six years
after the due date of that payment. Gabriel v. Alhabbal, 618 S.W.2d 894, 897 (Tex.
App. — Houston [1% Dist.] 1981, writ ref’d n.r.e.); Dell Computer Corp. v. Ramirez,
390 F.3d 377, 391 (5" Cir. 2004). Given the March 25, 2020, acceleration, the
statute of limitations will not run until March 25, 2026. Appellants cannot show that
the Note’s maturity was accelerated prior to March 25, 2020. Yellowfin is not
attempting to collect any payment that came due more than six years prior to the
filing of this lawsuit. The statute of limitations has not run.

C. Even if Section 16.004 did control, Appellants cannot establish accrual
prior to the March 25, 2020, acceleration.

If Section 16.004 of the Civil Practice and Remedies Code were applicable,
Appellants still cannot prove that limitations have run. In applying the statute of

limitations, no matter which statute of limitations, a cause of action accrues when a
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set of facts comes into existence that gives the claimant a right to seek a remedy in
the courts. Murray v. San Jacinto Agency, Inc., 800 S.W.2d 826, 828 (Tex. 1990).
Assuming the applicable limitations period is four years, that period still begins to
run upon the accrual of the cause of action. Under Texas law, a cause of action on
a note accrues when the note matures by its own terms or upon acceleration. Fraps
v. Lindsay, 2003 Tex. App. LEXIS 10062, at *14 (Tex. App. — Houston [1% Dist.]
Nov. 26, 2003, no pet.). The Note was accelerated on March 25, 2020, and would
have matured on May 1, 2025. Accordingly, if the four-year statute of limitations
governs this action, limitations would not run until March 25, 2024.

D. The Deed of Trust provides an optional right to accelerate the loan; it
does not alter well-established law.

Appellants argue that limitations began to run on November 6, 2007, when
the First Lien was foreclosed. The argument is based on Paragraph 21 of the Deed
of Trust which reads:

“21. Senior Liens. Borrower shall perform all of
Borrower’s obligations under any deed of trust, security
instrument or other security agreement, which has priority over
this Security Instrument, including Borrower’s covenants to
make payments when due. Borrower agrees that should default
be made in the payment of any note secured by an prior valid
encumbrance against the Property, or in any of the covenants of
any prior deed of trust or other serurity agreement, then the Note
secured by this Security Instrument, at the option of Lender,
shall at once become due and payable...”

CR2:69, § 21 (emphasis added). Appellants argue that the payment default on the
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First Loan somehow contractually caused the accrual of First Franklin’s cause of
action to enforce both the First Loan and the Note.

Nothing in Paragraph 21 of the Deed of Trust changes the fact that a cause of
action to enforce a note accrues when the balance matures or when the note is
accelerated. Paragraphs 16, 20, and 21 of the Deed of Trust, by their plain terms,
give the “Lender” the right, but not the obligation to accelerate the balance based on
the foreclosure of the First Lien. Paragraph 20 contains an optional acceleration
clause and does not mandate that the loan is automatically accelerated. Because the
record contains no indication that any prior owner of the Note chose to exercise the
right to accelerate the Note based on the foreclosure of the prior lien, the cause of
action for enforcement of the Note did not accrue and limitations did not begin to
run. Fraps, 2003 Tex. App. LEXIS 10062, at *14.

E. Appellants failed to establish a limitations defense.

Limitations are an affirmative defense. Appellants had the burden of
conclusively establishing, through competent summary judgment evidence, that
limitations expired before suit was filed. Regency Field Servs., LLC v. Swift Energy
Operating, LLC, 2021 Tex. LEXIS 374, at *16 (Tex. May 7, 2021). To do so,
Appellants must have conclusively established when Yellowfin’s cause of action
accrued. Id. The only two dates in the record that demonstrate the accrual of a cause

of action to enforce the Note are the maturity date of the Note, December 1, 2035,
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and the Notice of Acceleration served by Yellowfin on March 25, 2020. CR:105
and 135. Appellants have not demonstrated that limitations ran on Yellowfin’s
claims and summary judgment in favor of Yellowfin was warranted. This Court
must uphold the trial court’s judgment.

V. YELLOWFIN PRESENTED COMPETENT, ADMISSIBLE SUMMARY JUDGMENT
EVIDENCE AND THE TRIAL COURT RULED CORRECTLY.

A trial court’s evidentiary rulings are reviewed for an abuse of discretion. Sw.
Energy Prod. Co. v. Berry-Helfand, 491 S.W.3d 699, 727 (Tex. 2016). A trial court
abuses its discretion when it acts without regard for any guiding rules. Caffee Ribs,
Inc. v. State, 487 S.W.3d 137, 142 (Tex. 2016). A trial court’s evidentiary rulings
must be upheld if there is any legitimate basis for the ruling or if it is correct under
any legal theory, even if the ground was not raised in the trial court. Enbridge
Pipelines (E. Tex.) L.P. v. Avinger Timber, LLC, 386 S.W.3d 256, 264 (Tex. 2012).

Where the plaintiff is the movant on its affirmative claims in a traditional
motion for summary judgment, the plaintiff must affirmatively demonstrate by
summary judgment evidence that there is no genuine issue of material fact
concerning each element of its claim for relief. See TEX. R. Civ.P. 166a; Diversicare
Gen. Partner, Inc. v. Rubio, 185 S.W.3d 842, 846 (Tex. 2005). Plaintiff meets this
burden if it produces evidence that would be sufficient to support an instructed

verdict at trial. Id.
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A. Matt Miller’s Affidavit Testimony is competent, admissible
summary judgment evidence.

Appellants argue that Matt Miller’s Affidavit testimony and the amortization
table offered as a business record do not meet the requirement of Tex. R. Civ. P.
166a. Appellants argue that the affidavit contains testimony based on a guess from
someone without the requisite knowledge.

Mr. Miller’s testimony as to the amounts Yellowfin seeks to collect is
competent summary judgment evidence. American 10-Minute Oil Change, Inc. v.
Metropolitan Nat. Bank-Farmer’s Branch, 783 S.W.2d 598, 601 (Tex. App. — Dallas
1989, no writ). (finding that the bank president’s affidavit setting forth amounts due
after accounting for offsets was competent summary judgment evidence in the
absence of a controverting affidavit).

Each of the records identified in Mr. Miller’s testimony were incorporated and
kept in the course of Yellowfin’s business. Mr. Miller testified that the facts stated
in his affidavit were true and correct and within his personal knowledge. CR2:40, P
1. He further testified that he is the custodian of records for Yellowfin, and that the
documents attached to his affidavit testimony “as Exhibits, A, B, D, E, F, G, and H”
“are true and correct copies of records maintained by Yellowfin in the regular course
of its business.” CR2:40, [PP 2-3. This testimony meets Rule 803’s requirement that

the third-party documents be “incorporated and kept in the course of the testifying
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witness’ business.” See Semien v. Unifund CCR Partners, 321 S.W.3d 235, 240-41
(Tex. App. — Houston [1st Dist.] 2010, no pet.).

Further, Mr. Miller’s testimony serves only to recite the premises for
Yellowfin’s calculation (that it is assumed that all payments through June 1, 2019,
were made) and then to recite the content of the amortization table based on those
premises. Finally, “An affidavit made on the personal knowledge of a bank officer,
in which the officer identifies the notes and guaranty and recites the principal and
interest due, is not conclusory and is sufficient to support a summary judgment
motion.” American 10-Minute Oil Change, Inc., 783 S.W.2d at 601. The statements
in Mr. Miller’s affidavit were neither hearsay nor conclusory and were admissible
and competent summary judgment evidence.

The statements in paragraph 4 of the affidavit are not hearsay because they
cite to the business records themselves which fall under exceptions of the affidavit.
CR2:40-41. Exhibit I to Yellowfin’s Motion for Summary Judgment is a Loan
Amortization Schedule that demonstrates the amortization conducted by Yellowfin
in arriving at the amount due under the loan. CR2:102-106. The amortization table
Is a business record of Yellowfin. CR2:40, P3. Appellant takes exception to the
amortization table because there is no evidence of an original amortization schedule
made by First Franklin, the amortization table state “Powered by The Mortgage

Office” at the bottom of each page and The Mortgage Office is not a party to the suit
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and didn’t testify, and the amortization table is dated December 3, 2019.3

Loan amortization is a function of the application of a mathematical formula
to the terms of a Note, like interest rate, payments per year, principal balance, and
maturity date. It is lunacy to suggest that the amortization table generated by
Yellowfin differs in any way from one that may have been generated by First
Franklin at the origination of the loan. Amortization tables are readily available
from a number of sources, capable of replication and being controverted, and widely
relied upon by anyone contemplating the effect of interests or payments over time.
In fact, Appellant attached an amortization table to their Plea to the Jurisdiction as
“Exhibit 2” and apparently did not suffer any evidentiary heartburn. CR1:, P 21; 33-
40. Arithmetic is not hearsay. The fact that the amortization table was not generated
at the time of loan origination is of no moment. Yellowfin clearly generated the
table after the Note was acquired and while analyzing whether to offer assistance to
get the loan back to performing status. The table was generated at or near the time
of the events it portrays; the normal amortization of the Appellant’s loan had all
payments been timely made. It was created by someone with sufficient knowledge
of the Note to insert the proper principal balance, interest rate, payment intervals,

and maturity date into the table. The amortization table was supported by

3 See Appellants’ Brief, p. 8, third, and fourth paragraphs.
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uncontradicted testimony and the table comports with Appellant’s amortization

calculation. There is no evidence to the contrary in the record and no reason to
exclude the table from summary judgment evidence.

Perhaps more importantly, there is no dispute as to whether payments have
been made since the foreclosure of the first lien deed of trust. Appellant
acknowledges that when the first lien was foreclosed, she “repudiated” the Note and
“chose to make no further payments.” CR1:14, P 39. Yellowfin’s waiver of all
payments prior to June 1, 2019, and subsequent calculation of the amount due based
on the assumption that all payments prior to that date were timely made is not
guesswork by Yellowfin, it is math. Appellant, without evidence or authority,
contends that the amortization was “generated for litigation purposes... but not by
First Franklin, nor anyone else in the alleged chain ow ownership...” The
amortization, as Appellant points out, is dated December 3, 2019. This lawsuit was
not filed until June 12, 2020. Appellants’ allegation that the amortization was
generated for use in litigation does not make it so, particularly in the absence of
evidence or supporting authority.

“Summary judgment based on the uncontroverted affidavit of an interested
witness is proper if the evidence is clear, positive, direct, otherwise credible, free
from contradictions and consistencies, and could have been readily controverted.”

Trico Techs. V. Montiel, 949 S.W.2d 308, 310 (Tex. 1997). Mr. Miller’s testimony
P. 28

AP168



and the documentary evidence attached thereto meet the criteria set forth by the
Supreme Court. Mr. Miller’s testimony was uncontroverted but could have been
readily controverted by proof of payment (if such proof existed) or records from
prior owners of the indebtedness. No attempt was made to controvert the affidavit
testimony. Mr. Miller’s testimony and the documents attached thereto are
admissible and are competent summary judgment evidence and the trial court did
not act without reference or regard to any governing rules or principles and therefore
did not abuse its discretion. The trial court did not err in entering summary judgment
in favor of Yellowfin and this Court should affirm the trial court’s judgment.

B.  Appellants were not entitled to the “Favorable Inferences” they
seek because they presented no evidence to support their defenses.

Appellants complain that the trial court did not resolve “Doubts That Must be
Resolved in the Smith’s Favor” in Appellants’ favor. When a plaintiff moves for
summary judgment on its cause of action, it must prove it is entitled to summary
judgment by establishing each element of its claims as a matter of law. MMP. Ltd.
v. Jones. 710 S.W.2d 59, 60 (Tex. 1986). The plaintiff may ignore any affirmative
defenses. Bauer v. Jasso, 946 S.W.2d 552, 555-56 (Tex. App. — Corpus Christi
1997, no writ). The defendant’s affirmative defense cannot, without summary
judgment evidence, defeat the plaintiff’s motion for summary judgment. Brownlee

v. Brownlee, 665 S.W.2d 111,112 (Tex. 1984). In this case, in addition to
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Yellowfin’s evidence, Appellants filed (1) a copy of a February 8, 2013, Forfeiture
whereby RCS forfeited its certificate of registration in Texas (CR1:32); (2) an
amortization table that matched Yellowfin’s calculations (CR1;33-40); (3) a copy of
the February 5, 2008, Substitute Trustee’s Deed, which Yellowfin also relied on
(CR1:41-42); (4) a second amortization table that shows the amortization of the
principal amount over a twenty-year period with no balloon payment (CR1:43-50);
(5) a copy of the Deed of Trust (CR1:52-60); (6) Yellowfin’s Responses to
Appellant’s written discovery (CR1:108-129); (7) a copy of the first lien deed of
trust (CR1:154-165); and (8) a copy of the Property’s ownership history as reported
by the Harris County Appraisal District (CR2:163). From this evidence, and that
introduced by Yellowfin, Appellants seek the following conclusions of fact and
conclusions of law (couched, of course, as “favorable inferences”):

1. “Ms. Santos bought their homestead with a first note (“First Loan™) and a
the subordinated Note and Security Agreement (“Note”)... from First
Faranklin...., the same original lender. They were both signed on the same
day, with juse one joint purpose between the parties — the financing of that
one house.” This is not contested and is not material to the issues resolved
on summary judgment.

2. “In the caption of the case Yellowfin identifies itself “As Successor In
Interest to First Franklin.” It has no more rights in the Note than First
Franklin had.” This also is uncontested and seems axiomatic.

3. “Limitation on the Note began to run when First Franklin... acquired the
right to declare all amounts due and payable. The same Paragraph 21.

Senior Liens, made the default that led to the November 2007 foreclosure
of the First Loan a default on the Note and gave the holder the power to
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accelerate...” This is not an inference, this is a legal conclusion properly
within the province of the Court.

. “The house was foreclosed in November 2007 because of a default on one
of those senior lien agreements, the First Loan.” These facts are not in
dispute.

. “The default on the First Loan cause the accrual of the cause of action to
enforce both the First Loan and the Note. That was as early as the default
letter sent prior to acceleration that led to the November 2007 foreclosure.”
The referenced letter is not a part of the record and the remainder of the
sentence is a legal conclusion properly within the province of the Court.

. “Both the First Loan and the Note were secured by liens against the
property. They were both part “of the indebtedness secured by the real
property” owed to the same lender.”” The first sentence is not in dispute.
The second sentence is a legal conclusion to the extent it attempts to bring
the Note into the purview of the two-year limitations period contained in
Section 51.003 of the Texas Property Code.

. “After the 2007 foreclosure under TEX. PROP. CODE 851.002, the owner of
the Note could not rely on the four-year limitations period in TEX. Civ.
PRAC. & REM. CoDE 16.004 to enforce a debt. Instead it was bound by the
special two-year period in which to sue to enforce a deficiency that is set
in TEX. PROP. CODE §51.003(a).” These statements are also legal
conclusions, and incorrect legal conclusions at that.

The remaining sixty-one “Favorable Inferences” follow the same tone, regurgitating

the arguments made in Appellant’s Plea to the Jurisdiction and elsewhere, utterly

failing to point to any evidence that would support the requested “inference”, and

seeking to tell the trial court which statutes must be applied to conclude that

limitations have run, and even a quote from the Guniganti opinion. CR: 186-194.

While Appellant is entitled to “every reasonable inference” in the summary
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judgment process and review, she is not entitled to dictate conclusions of law to the
trial court or to this Court and not entitled to “reasonable inferences” supported only
by their allegations.

When reviewing a summary judgment, the Court must take as true all
competent evidence favorable to the non-movant and indulge every reasonable
inference in the non-movant’s favor. Southwestern Elec. Power Co. v. Grant, 73
S.W.3d 211, 215 (Tex. 2002). In this case, the relevant evidence is limited to the
Note, Deed of Trust, Substitute Trustee’s Deed, the Affidavit Testimony of Matt
Miller, the Affidavit Testimony of Damian Abreo, Yellowfin’s Fair Debt Letter,
Notice of Default Letter, and Notice of Acceleration Letter, the Mortgage Note
Purchase and Sale Agreement, the Bill of Sale (as redacted), and the amortizations
prepared by Yellowfin and Appellants. There is no evidence from which a factfinder
could draw a reasonable inference as to the alleged invalidity of the transfers, the
prior Note holders’ intent to waive their rights, the existence of excess proceeds, or
any of the other theories by which Appellant seeks to avoid her legal obligation. In
this case Appellant has failed to provide even circumstantial evidence of the vast
majority of “reasonable inferences” she seeks. See e.g. Beasley v. Wal-Mart Stores,
Inc., at 2020 Tex. App. LEXIS 1331, at *17-18 (Tex. App. — Dallas Feb. 18, 2020,
no pet.) (“Circumstantial evidence from which equally plausible but opposite

inferences could be drawn is merely speculative and, therefore, legally
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insufficient...””).Summary judgment in favor of Yellowfin should be affirmed.

VI. THERIGHT TO ENFORCE THE NOTE HAS NOT BEEN WAIVED.

Waiver, in this context, is an affirmative defense, and Appellant bore the
burden of persuasion through actual competent evidence. Regency Field Servs.,
LLC., 2021 Tex. LEXIS 374, at *16 In order to prove waiver by any of the holders
of the Note, Appellant had to plead and prove (1) the existence of a right, benefit, or
advantage, (2) the waiving party’s actual or constructive knowledge of that right,
benefit, or advantage, and (3) the actual intent to relinquish the right or intentional
conduct inconsistent with the right. Ulico Cas. Co. v. Allied Pilots Ass’n., 262
S.W.3d 773, 778 (Tex. 2008).

A. The record is void of evidence supporting waiver.

Appellant invites the Court to infer an intent to relinquish the right to sue to
enforce the Note from the period of time that has passed since the foreclosure of the
First Lien but offers no evidence of actual intent on the part of Yellowfin or any
prior owner to waive the right to sue. The Court must reject this invitation.

Appellant argues that “First Franklin waived its right to sue on the Note
starting in 2007” and because Y ellowfin can only hold those rights that First Franklin
once held, the waiver defense is established as to Yellowfin.* Appellant fails to

recognize a difference between waiving a right and choosing not to immediately

4 See Appellant’s brief, p. 46, first full paragraph.
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exercise it. Under the Deed of Trust, the mortgagee has the right but not the duty to
accelerate the Note upon default, or upon alienation of title through foreclosure of
the First Lien. Choosing not to accelerate the Note and not to initiate litigation is
not intentional conduct inconsistent with the Note holder’s rights. An optional
acceleration clause would not be optional if failure to exercise the option
automatically implied a waiver of the right to accelerate.

“The universal test for implied waiver by litigation conduct is whether the
party’s conduct — action or inaction — clearly demonstrates that party’s intent to
relinquish, abandon, or waive the right at issue.” Lalonde v. Gosnell, 593 S.W.3d
212, 219-220 (Tex. 2019). There is no evidence in the record of an actual intent by
any holder of the Note to relinquish the right to enforce the Note nor is there evidence
of intentional conduct inconsistent with the right to enforce the Note. In order to
find that Yellowfin or any of its predecessors waived the right to enforce the Note,
the Court would have to infer an intent to abandon on the part of that party.

B. The Court cannot infer an intent to waive the right to sue by Yellowfin
or any of its predecessors.

Waiver by inference only applies to prevent fraud and inequitable
consequences. Cal-Tex Lumber Co. v. Owens Handle Co., 989 S.W.2d 802, 812
(Tex. App. — Tyler 1999, no pet.); Blardone’s Estate v. McConnico, 604 S.W.2d

278, 283 (Tex. App. — Corpus Christi 1980, writ ref’d n.r.e.); Langley v. Jernigan,
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76 S.W.3d 752, 756 (Tex. App. — Waco 2002) rev’d on other grounds, 11 S.W.3d
153 (Tex. 2003).

There is no allegation that Yellowfin or its predecessors acted fraudulently or
that any inequitable consequences will result from enforcement of the Note that
Appellants voluntarily made. As the Texas Supreme Court recently advised “the
universal test for implied waiver by litigation conduct is whether the party’s conduct
— action or inaction — clearly demonstrates the party’s intent to relinquish, abandon,
or waive the right at issue — whether the right originates in a contract, statute, or the
constitution. This is a high standard. In determining whether a party’s conduct
clearly demonstrates an intent to waive a right, courts must consider the totality of
the circumstances. This is a case-by-case approach that necessitates consideration
of all the facts and circumstances attending a particular case.” LalLonde v. Gosnell,
593 S.W.3d 212, 219-20 (Tex. 2019).

The trial court weighed the attendant circumstances and found no waiver as a
matter of law. Appellant presented no evidence upon which the trial court could
base an inference of waiver. As Appellant repeatedly points out, she cannot
demonstrate what party held the mortgage for what period of time. The only dates
in the record are the date of the foreclosure, the date on which Yellowfin acquired
the Note, and the date Yellowfin filed suit. Roughly twelve and a half years passed

between the November 6, 2007, foreclosure and the June 12, 2020, Petition in this
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suit. Yellowfin acquired the Note on August 29, 2019. Prior to Yellowfin owning
the Note, the chain of indorsements indicates that four other entities once owned the
Note. If each of the five entities held the Note for three years after the foreclosure,
it is unlikely that the Court could infer an intent to waive rights under the Note under
any circumstances. On the other hand, if one entity held the Note for twelve years
and then the remaining transfers took place within a few weeks, could the Court infer
waiver? Perhaps. Fortunately, the Court does not have to make such a determination
because there is no evidence in the record that supports Appellee’s waiver defense.
Yellowfin has not waived its rights and was entitled to summary judgment on its
claims.

VIlI. WHETHER THE NOTE IS AN OBLIGATION “SECURED BY A REAL
PROPERTY LIEN” IS LARGELY IRRELEVANT.

Appellant argues that Yellowfin cannot “rely on the apparent safe harbor” in
Section 16.035 of the Texas Civil Practice and Remedies Code. TEX. Civ. PRAC. &
REM. CoDE 816.035(e). Yellowfin has no need to do so. Section 16.035 governs
only “a suit for the recovery of real property under a real property lien or the
foreclosure of a real property lien.” TEX. CIv. PRAC. & REM. CODE §16.035(a). The
lien that previously secured the Note against the Property was foreclosed out of
existence when the prior lien was foreclosed. Diversified Mortgage Investors v.

Lloyd D. Blalock General Contractor, Inc., 765 S.W.2d 794, 806 (Tex. 1978).
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Yellowfin is not attempting to foreclose a lien on real property or to recover real
property because its debt is unsecured.

While this discussion provides Appellants with an opportunity to accuse
Yellowfin of contradicting itself, the outcome is of no moment.  Appellant
incorrectly contends that the foreclosure deficiency limitations period applies as
established by Section 51.003 of the Texas Property Code. TeX. PRopr. CODE
851.003. When that fails, Appellant argues that the four-year limitations period
governing actions for debt applies. TeX. Civ. PRAC. & REM. CoDE §16.004. For
reasons unknown, Appellant argues that the four-year statute of limitations in
Section 16.035 of the Civil Practice and Remedies Code is unavailable to Yellowfin.
The proper statute of limitations provision for actions to enforce notes is in Section
3.118 of the Business and Commerce Code. See TeEX. Bus. & Comm. CODE
83.118(a). See Aguero v. Ramirez, 70 S.W.372, 374 (Tex. App. — Corpus Christi
2002, pet. denied) (“If Ramirez was suing to enforce the lien, the deed of trust, or
seeking to foreclose on the property used as security, the fourt-year statute of
limitations would apply... However, Ramirez is only suing to enforce the payment
on the promissory note. His suit is still actionable.”)’ PNC Mortgage v. Howard.
618 S.W.3d 75, 87 (Tex. App. — Dallas 2019) (mem. Op.)

As demonstrated in Section IV above, whether the applicable limitations

period is six years under the Business and Commerce Code or four years under
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Sections 16.004, 16.035, or 16.051 of the Civil Practice and Remedies Code, the key
question (and the one the Appellant cannot answer) is “when did the cause of action
accrue and the running of the statute start?”” The record contains only one answer to
this question: March 25, 2020, when Yellowfin accelerated the indebtedness. No
matter which statute is applicable, limitations had not run by July 13, 2020, when
Yellowfin filed its Original Petition in this case.

VIIl. THE DEBT OWED WAS ACCURATELY CALCULATED AFTER YELLOWEFIN
WAIVED THE RIGHT TO COLLECT PAST PAYMENTS; IT ISNOT A GUESS

It is undisputed that Appellant failed to make payments on the Note at any
point after the November 6, 2007, foreclosure. Appellants acknowledge in their
Answer that they “repudiated” the Note when the prior lien was foreclosed. CR:12,
P41

A. Yellowfin waived collection of any payments due or costs incurred

through June 1, 2019. Based on that waiver, the amount due can be
calculated with certainty.

Calculating the amount contractually due would be as simple as determining
the contractual due date by serving discovery on the prior owners and holders of the
Note, then adding up all of the payments that have come due since that due date.
Given the probability of actually collecting payment from Appellant, it is more
efficient for Yellowfin to waive its right to collect any payment that came due

through June 1, 2019, and to treat the loan as if all payments through June 1, 2019,
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had been timely made.

Appellant cries foul over Yellowfin’s waiver of payment that came due
through June 1, 2019, arguing that the summary judgment is the result of a “naked
guess.” Appellant, ever a fan of imposing requirements not contained in Texas law,
fails to cite any authority as to why Yellowfin cannot make such a waiver. Texas
law has long recognized that waiver “is essentially unilateral in its character” and
“no act of the party in whose favor it is made is necessary to complete it.” Perry
Homes v. Cull, 258 S.W.3d 580, 594 (Tex. 2008) citing Mass Bonding & Ins. Co. v.
Orkin Exterminating Co., 416 S.W.2d 396, 401 (Tex. 1967). Under well-established
Texas law, Yellowfin can and has unilaterally waived its right to collect payments
that came through June 1, 2019. Appellant’s approval is not necessary.

With the waiver of those payments, calculating the balance due is a matter of
simple mathematics. Prior to the waiver, Appellant owed $21,640.59 and can
produce no evidence that even suggests the balance is less than this amount. After
Yellowfin’s waiver of all payments prior to June 1, 2019, Appellant owed
$21,023.13 and produced no evidence to suggest this amount was improper.
Summary judgment in favor of Yellowfin is supported by the affidavit testimony of
Matt Miller, Yellowfin’s custodian of records. Mr. Miller expressly states,
“According to Plaintiff’s records, Defendant owes a balance of $21,023.13.”

CR2:40, P4. The summary judgment is also supported by the referenced records, the
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loan amortization schedule generated by Yellowfin when it waived collection of
payment through June 1, 2019, and calculated the amount owed. CR2:102-106. The
loan amortization schedule itself matches the terms of the Note, and sets forth for
each payment due the exact amount of principal remaining, so it is a simple matter
of reference to ascertain the amount due after Yellowfin’s waiver. There simply is
no evidence in the record that would contradict Mr. Miller’s testimony, not even the
testimony of the Appellant.
IX. PuBLIC POLICY CANNOT AND SHOULD NOT SUPPLANT EXISTING LAW.

In a final effort to avoid paying a valid debt, Appellant admonishes the Court
that it should respect “Public Policy on Limitations.” “The Legislature determines
public policy through the statutes it passes.” Fairfield Ins. Co. v. Stephens Martin
Paving, LP, 246 S.W.3d 653, 665 (Tex. 2008) “Courts are to derive public policy
from existing law, nor create it.” Fairfield Ins. Co., 246 S.W.3d at 673 (J. Hecht,
concurring).

Under established Texas law, a cause of action on a note accrues when the
note matures or when an optional acceleration clause is invoked and that maturity
accelerated. Fraps 2003 Tex. App. LEXIS 10062, at *14. The Note would have
matured on May 1, 2025, but was accelerated by Yellowfin on March 25, 2020.

Appellant argues that because the Note could have been accelerated when she

defaulted on the first lien note and deed of trust, the Court should ignore well
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established law and apply the foreclosure deficiency statute, the contractual statute
of limitations, or the six-year statute of limitations for negotiable instruments. So
long as you measure from the foreclosure of the first lien, it doesn’t matter.
Appellant urges the Court, in the name of public policy, to impose and apply a
statutes of limitations where no cause of action accrued, limitations did not begin to
run until a little over a year ago, and not a single one of the available statutory
limitations periods are available. The Court should abjectly refuse to do so. The
Texas Legislature has not annunciated such a policy in its statutes and the Court
should not create public policy (or legislation) by contorting statutory language in
an effort to accommodate Appellant’s sense of justice.

Appellant borrowed money and did not pay it back. Yellowfin owns and is
entitled to enforce that debt. Summary judgment in favor of Yellowfin was and
remains appropriate. The Court should affirm the trial court’s judgment.

CONCLUSION AND PRAYER

As mandated by established law and demonstrated by the contents of the 295"
District Court’s record, summary judgment was correctly entered in favor of
Yellowfin and against Appellant on all matters before the Court. This Court should

affirm the judgment of the trial court.
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ARGUMENT

I. Public Policy on Limitations Should Be Respected

Yellowfin’s attack on public policy is unfounded. It is based on the myopic
view that the only way “a cause of action on a note accrues [is] when the note matures
or when an optional acceleration clause is invoked and that maturity accelerated.”
Yellowfin Brief at 40. That consciously ignored the other way to make the claim
accrue here that was intentionally added to the Note by the original lender when it
tied a default on the First Loan to the right to call a default on the Note, regardless of
payment status on the Note. CR1.50,911. The original lender could have enforced that
provision and so could any alleged assignee, including Yellowfin.

When that right accrued no later than the November 6, 2007, foreclosure
[CR1.80] the statute of limitations began to run.

They offered no rebuttal to the precedent going back to Gautier v. Franklin, 1
Tex. 732,739 (1847), cited by the Supreme Court in SVv. RV, 933 S.W.2d 1,3 (Tex.
1996) that Texas has “long recognized the salutary purpose of statutes of limitations.”
Appellant’s Brief at 48.

The Supreme Court relied on Gautier again in 2015 for the proposition that
“[W]e define accrual as occurring when those rights arise. See S.V. 933 S.W.2d at 3

(“[Limitations] quicken diligence by making [a claim] in some measure equivalent
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to aright...” (quoting Gautier v. Franklin, 1 Tex. 732, 739)((internal quotation marks
omitted)).” American Star Energy v. Stowers, 457 S.\W.3d 427, 432 (Tex. 2015).

After the actual lender, the one who had a real loss, not one based on a
speculative investment, had a reasonable amount of time to seek a deficiency, it is
good public policy to allow a defaulted borrower who lost her home to recover her
financial health and mental well being following the trauma of foreclosure. “In
addition to affording comfort and repose to the defendant, statutes of limitation
protect the courts and the public from the perils of adjudicating stale claims.” Godoy
v. Wells Fargo Bank, N.A., 575 S.W.3d 531, 538 (Tex. 2019).

There is no good public policy reason for granting opportunists immunity from
limitations and precedent so they can abuse the courts to terrorize a former
homeowner thirteen years after she bounced back from losing her home to the actual
lender.

If Ms. Santos had stolen money from First Franklin at the time of the 2007
foreclosure, [CR1.80] instead of contractually losing her homestead because of her
inability to pay, the five year statute of limitations for theft would have run out in
2012. TEX. CODE CRIM. P. art. 12.01(4)(A). There is no reason for Yellowfin to have
superior rights against her in 2020, for its late acquired and disputed claim on the

original loan thirteen years after that claim accrued, compared to First Franklin’s in
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2007.

II.  Yellowfin’s Claim of Negotiability Relies on Repeated Misrepresentations
Page 20 of Yellowfin’s Brief cites Educap, Inc. v. Sanchez, 2013 Tex. App.

LEXIS 7709 at *6 (Tex. App. ) Houston [1* Dist.] June 25, 2013, pet. denied) for

saying “when 1t applies, the statute of limitations on negotiable instruments

supersedes the statute of limitations on debts becomes the statue of limitations on

29

negotiable instruments is more specific.” It does not apply to the non-negotiable
Note.

Relying on how this Court ruled in the last line in the same quoted paragraph,
that Yellowfin for whatever reason again chose to omit, Educap makes Ms. Santos’
point where it says “However, not all promissory notes are negotiable instruments.
See Gunigantiv. Kalvakuntla,346 S.W.3d 242,250 (Tex. App.-Houston [ 14th Dist.]
2011, no pet.) (holding promissory note at issue was not negotiable instrument).” /d.

The Court can take judicial notice that they made the same argument based on
the same misrepresentation by omission on July 29, 2021, in their Brief in Smith v.
Yellowfin, No. 05-21-00306-CV, on appeal from Harris County Civil Court at Law
No. 2. That is one of the “three virtually identical cases” listed in footnote 1 on Page

2 in their Brief here. It was countered the same way on Page 2 in the Smiths’ Reply

Brief in that case on August 18, 2021. The omission should not have been repeated
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here a month later on September 23, 2021, after Yellowfin had actual knowledge of
the misrepresentation.

As was thoroughly set out in Section III. in Ms. Santos’ Brief, the Note here
is not a negotiable instrument. It fails to meet the statutory definition.

Page 19 of the Yellowfin’s Brief here again also falsely says “Nothing in the
Note states, or even suggests, that Appellants’ (sic) promise, and legal obligation to,
make payments under the Note is subject to, governed by, or stated in another record
or document.” That exact language was on Page 10 in Yellowfin’s Brief in the Smith
where the plural “Appellants” was correct because there were two of them, instead
of just the one here.

It was a misrepresentation in each case. Yellowfin’s own document, its Exhibit
A, is the NOTE AND SECURITY AGREEMENT. CR1.49. On the second page
section 11. DEFAULT AND REMEDIES includes “You will be in default under this
Note if: ... (b) you fail to keep any of your agreements under this Note or under any
other agreement with us.” That also applied if “(g) you are in default on any other
obligation that is secured by a lien on the Property. If you are in default, in addition
to any other rights and remedies we have under law and subject to any right you may
have to cure your default, we may do any of the following: (aa) accelerate the entire

balance owing under this Note after any demand or notice which is required by law,
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which entire balance will be immediately due and payable.” CR1.50.

Clearly the ability to accelerate and foreclose on the Note here, based on a
default in another obligation to the same creditor, or a default on another note to the
same creditor, or under any agreement also secured by a lien on the same Property
that secured the Note, governs what happens under the Note here. The payment
default on the First Loan, secured by the same property, that led to the Foreclosure
Sale Deed, Plaintiff’s Exhibit C, [CR1.80] was by definition proof of a default under
the First Loan that made First Franklin’s claim accrue under the terms of the Note.

The detailed and specific reference to the influence of such defaults outside the
Note means the Note is “subject to or governed by another record” and incorporates
“rights or obligations with respect to the promise or order [that] are stated in another
record,” in violation of TEX. BuS. & CoM. CODE §3.106a(ii) and (ii1). Those
conditions prevent the Note from containing the “unconditional promise” required to
meet the definition of a negotiable instrument in §3.104.

Yellowfin’s false statements fail to change the language in the Note and turn
it into a negotiable instrument.

III. Waiver
Section VI. A on Page 33 in Yellowfin’s Brief sets out the three points for

establishing waiver as (1) the existence of the right, (2) actual or constructive

SANTOS v. YELLOWFIN - Appellant’s Reply Brief - Page 5

AP195



knowledge of the right, and (3) actual intent to relinquish the right or intentional
conduct inconsistent with the right. They were all met by Yellowfin’s evidence.

(1)  As shown above, the right to foreclose on the Note based on a
default on the First Loan clearly existed. It is set out in 11.
DEFAULT AND REMEDIES in the Deed of Trust. CR1.50.

(2)  First Franklin drafted the Note. It had actual knowledge of the
right to accelerate the Note based on a default on the First Loan.
CR1.50,§11. All subsequent alleged owners of the Note had First
Franklin’s rights. Yellowfin had at least constructive knowledge
of the right in the document it sued to enforce.

(3) Inconsistent with enforcing the right, there is no evidence of even
a single demand letter or cure notice being letter sent to Ms.
Santos where she lived, by any of the alleged assignees in the
chain, from First Franklin Financial through Y ellowfin, trying to
collect on the Note in the thirteen years between the November 6,
2007, foreclosure [CR1.80] and Yellowfin’s filing suit on June
12, 2020. CR1.4. They all knew the Note was in default when
they bought it and could have started collections at any time. The
four who allegedly sold the Note took an active step not to
enforce the right.

Paragraph 5 in Yellowfin’s Motion For Summary Judgment set out the
transfers of the Note from First Franklin to First Franklin Financial Corp. to
Dreambuilder Investments, LLC to RCS Recovery Service, LLC, to Yellowfin.
CR1.25. Each entity that allegedly acquired the Note immediately had the existing
right to send a default letter so they could call the loan due and payable but they each

chose not to use it.
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The ones before Yellowfin all intentionally waived the right when they
allegedly sold the Note instead of exercising the known right. Selling the Note
confirmed ‘“‘actual intent to relinquish the right” and was “intentional conduct
inconsistent with the right.” The right was waived by all entities from November 6,
2007, through June 12, 2020.

A. Waiver Can Be Inferred

Page 36 of Yellowfin’s Brief makes the unsupported allegation that “[1]f each
of the five entities held the Note for three years after the foreclosure, it is unlikely that
the Court could infer an intent to waive rights under the Note under any
circumstances.”

The clock did not stop running on the right each time the Note was allegedly
transferred because the starting date never changed. It did not restart on each alleged
transfer. “When a claim is assigned, the assignee "steps into the shoes of the assignor
and is considered under the law to have suffered the same injury as the assignor [] and
have the same ability to pursue the claims." Sw. Bell Tel. Co. v. Mktg. on Hold Inc.,
308 S.W.3d 909, 916 (Tex.2010).” In Re Travelers Property Cas. Co. Of Am., 485
S.W.3d 921, 927 (Tex. App. - Dallas 2016, orig. proceeding)(“Travelers”). That
“same ability” to enforce began in 2007 and cannot be read as “new and expanded

ability” to enforce that rolls back its odometer on each alleged transfer.
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Page 35 of Yellowfin’s Brief makes the unsupportable assertion that there is
no allegation “that any inequitable consequences will result from enforcement of the
Note that Appellants (sic) voluntarily made.”

Waiver can also be inferred after thirteen years of inaction by the original
lender and all the alleged successors. Ms. Santos’ Briefat 39-41. In the years between
the November 2007 foreclosure [CR1.117] and when Yellowfin filed suit on June 12,
2020, [CR.4] none of the four alleged owners since First Franklin ever made
themselves known to or contacted Ms. Santos.

Page 34 of Yellowfin’s Brief includes a string cite of three cases for the
proposition that “Waiver by inference only applies to prevent fraud and inequitable
consequences.” It is hard to imagine anything more inequitable or fraudulent than a
scavenger buyer of defaulted debt, the last of four who hid in the shadows, who gave
no value to Ms. Santos, who paid a hugely discounted amount to allegedly acquire its
disputed interest in the Note, then suing her some thirteen years after she lost her
home to the actual lender, and demanding to be paid back for credit it never gave. A
zombie debt attack is not equitable.

Yellowfin’s Briefignores the fact that the three demand letters they sent before
suing [CR1.225-232] were all sent to the property address on Stonefair Lane,

Houston, TX 77075 that Ms. Santos had lost in the 2007 foreclosure instead of to the
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address they found to serve her on Rhinebeck Dr., Houston TX 77089. CR.4,92. They
never gave her notice before suing and then sued because she did not respond to
something she never saw. Even if that were not fraud it was certainly was not
equitable.

There is nothing equitable in a complete stranger to the original transaction
disrupting Ms. Santos’ life thirteen years after the foreclosure.

Thirteen years of inaction on causes of action with statutes of limitation
ranging from two to four to six years was more than enough to show and establish
waiver.

IV. The Two Year Limitations Period for Enforcing a Deficiency Applies; the
Opposing Cases Are All Distinguishable

A. There Was Only One Transaction Between Ms. Santos and First
Franklin

The First Loan and the Note [CR1.49] were both loans from First Franklin to
Ms. Santos that she signed on April 28 2005, as part of the same transaction to
finance the acquisition of her homestead. If there were only one loan then she could
not have purchased the house. Each was also secured by a simultaneous Deed of Trust
she signed in favor of First Franklin. The one for the First Loan was recorded in the
Harris County property records on May 3, 2005, beginning at RP 004-93-1952.

CR1.233. The one for the Note, was recorded the same day as the very next
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instrument, beginning at RP 004-93-1971. CR1.60. There was only one lender and
only one borrower and only one house. One transaction.

There is no evidence to support the contention in Section I'V. on Page 27 in
Yellowfin’s Brief that mistakenly says “[t]he First Lien note and deed of trust
constitute a separate legal obligation from the Note.” As repeatedly shown above, the
two notes and deeds of trust were linked together.

It also contradicts what Yellowfin’s Brief admitted on Page 30 where they
quoted one of the inferences that Ms. Santos said she was entitled to, and then said
it was not contested.

“1. “Ms. Santos bought her homestead with a first note (“First Loan™)

and a the subordinated Note and Security Agreement (“Note”)... from

First Franklin...., the same original lender. They were both signed on the

same day, with just one joint purpose between the parties — the financing

of that one house.” This is not contested and is not material to the issues

resolved on summary judgment.”

Ms. Santos could not have purchased the property with just one of the two
loans. They are part of the same transaction and have to be read together. When twins

are joined at the hip they do not travel separately.

B. An Advisory Opinion in a Distinguishable Case Is Not Binding
Precedent

The cases Yellowfin relies on to say this was not a deficiency claim are

distinguishable, as set out in Defendant’s Reply To Motion For New Trial [CR.242-
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247] and largely repeated here.

The main cases Yellowfin cites are Mays v. Bank One, N.A., 150 S.W.3d 897
(Tex. App. - Dallas 2004, no pet.)(“Mays”) and Mandarino v. Sherwood Lane
Investments, LLC, 2016 WL 4034568 (Tex. App. - Houston [1* Dist.] July 26,
2016)(“Mandarino™) that relied on it. Those commercial cases involved two loans
from two different lenders for two different transactions and at two different times.
That is not the situation here where there was only one lender in the two simultaneous
personal loans secured by the same property. Freestanding commercial property is
not given the same protections as a Texas homestead.

Mays was a one issue appeal based on whether or not Mr. Mays could first
raise on appeal an affirmative defense that he failed to raise in the trial court
concerning his right to an offset against Bank One’s claim for an amount that he
contended Bank of America, the other lender, should have received at foreclosure. He
was a guarantor for that loan, not the borrower. The opinion said “We conclude Mays
did not properly raise the defense he now argues. Nevertheless, we will determine
whether Texas Property Code section 51.005 is applicable to the claims brought by
Bank One.” Mays at 899. Bank One did not file the appeal in Mays, Mr. Mays did.
Once the appeal went against him on jurisdictional grounds Bank One had no claim

properly before the court.
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The Mays court should have dismissed the case because of the lack of
jurisdiction the quoted sentence made clear. Without having timely raised the defense
in the trial court Mr. Mays had no standing to pursue it in the court of appeals.
Standing has to be present at all times or the court has to dismiss.

“It 1s well settled that "a controversy must exist between the parties at every
stage of the legal proceedings, including the appeal." Williams v. Lara, 52 S.W.3d
171, 184 (Tex.2001). "If a controversy ceases to exist—'the issues presented are no
longer "live" or the parties lack a legally cognizable interest in the outcome'—the
case becomes moot." Id. (quoting Murphy v. Hunt, 455 U.S. 478, 481, 102 S.Ct.
1181, 71 L.Ed.2d 353 (1982)).” Bd. of Adjustment of San Antonio v. Wende, 92
S.W.3d 434, 427 (Tex. 2002).

What the Mays court published was no more than an advisory opinion on Bank
One’s theoretical right if it had to further defend against Mr. Mays, which it did not.
“An opinion issued in a case brought by a party without standing is advisory because
rather than remedying an actual or imminent harm, the judgment addresses only a
hypothetical injury. See Allen v. Wright, 468 U.S. 737, 751, 104 S.Ct. 3315, 3324,
82 L.Ed.2d 556 (1984). Texas courts, like federal courts, have no jurisdiction to
render such opinions.” Tex. Ass 'n of Business v. Air Control Bd. 852 S.W.2d 440, 444

(Tex. 1993).
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Mays and its progeny cannot be considered controlling.

In neither Mays nor Mandarino did the second lender, a stranger to the contract
with the first lender, have a claim against the first lender for proceeds the first lender
received from the foreclosure. That was not the case here, where there was only one
lender who generated and owned both cross-collateralized loans and its documents
made a default on the first loan a default on the second even if the second were still
being timely paid.

The Factual and Procedural Background section in Mays made it clear that
there were two distinct creditors at the time of the foreclosure. It was a commercial
transaction and Mr. Mays was only a guarantor, not a borrower, and Bank One’s
original lien stemmed from a transaction for a different property.

“In May 2001, Mays-Frankum Enterprises[1] executed a promissory
note for $875,000.00, payable to the order of Bank One. The note was
supported by Commercial Guaranty Agreements executed by Max
Frankum([2] and Mays. Later, the debt was restructured, and Bank One
was granted a second lien, pursuant to a deed of trust, upon certain real
property in Collin County. Bank of America held the first lien against
that same real property. Bank One's note matured and was not paid.
Bank of America's note was also in default, and it proceeded with
foreclosure of its first lien. The foreclosure satisfied only Bank of
America's debt. No proceeds were left for Bank One. Accordingly, Bank
One filed suit on the promissory note and guaranty against Mays,
Frankum, and Mays-Frankum Enterprises. The trial court granted Bank
One's motion for summary judgment, holding Mays, Frankum and
Mays-Frankum Enterprises jointly and severally liable for the amount
due on the note.” Mays at 898.
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Mandarino, in 2016, i1s also a commercial case that involved two different
loans from two different lenders for two different purposes. It clearly states that Mays
1s a case where “the appellant executed two different promissory notes to different
lenders. Mays, 150 S.W.3d at 898.” Mandarino at 8.

“On October 16,2006, the appellants purchased Sherwood Pines's
interest in the apartment complex. To secure the purchase, they signed
a promissory note as makers, with Sherwood Pines as payee. Sherwood
Pines still owed a portion of the principal from its original purchase of
the property (the "First Lien Principal"), which it incorporated into the
new promissory note. The additional balance that appellants owed to
Sherwood Pines (the "Second Lien Principal") was described in the note
as "Five Hundred and Sixty-Five Thousand Dollars" in words but
$569,529.87 in numbers. The original note on the First Lien Principal
was designated the "wrapped note" and the note signed by appellants
was named the "wraparound note." The wraparound note stated that a
deed and deed of trust conveying the property would be transferred in
exchange for the note, and the legal description of the property was
provided in an attached exhibit.

“The wraparound note was structured to provide for monthly payments
that included portions of both the First and Second Lien Principal
amounts, plus associated interest. The amounts owed under both the
wrapped note and wraparound note, with interest, were to be paid in full
by June 1, 2011. The wraparound note contained a provision requiring
the appellants to make best efforts to formally assume the wrapped note
within six months. If the appellants did not assume liability on the
wrapped note, the wraparound note required that they pay Sherwood
Pines two percent of the outstanding total loan balance. The wraparound
note allowed for acceleration of full payment in the event of default at
the holder's option. Mandarino at 1.

Neither Mays nor Mandarino are applicable or binding here where there was
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only one lender in one transaction for one purpose whose foreclosure was the author
of its own deficiency claim. In neither of those cases was there a deed of trust that
made a default in one note a default that automatically gave the same lender the right
to call the other one immediately due.

The third distinguishable case in the string, Poston v. Wachovia Mortg. Corp.,
2012 WL 1606340 (Tex. App. - Houston [14™ Dist.] May 8, 2012, pet denied) is also
inapplicable because it too relies on Mays. It does not even contain the word
“deficiency” let alone rule on it.

Having failed to prove their claim was not a deficiency claim, the two year
limitations period in TEX. PROP. CODE §51.003(a) applies and Yellowfin’s claim was
barred by limitations.

PRAYER
Ms. Santos prays that the Court reverse the decision below and render
judgment that Yellowfin has no claim against her based on the Note because it had
no proof it owned the Note. Should the Court find Yellowfin had ownership rights
in the Note she further prays that the Court find that limitations expired before 2019
and that neither Yellowfin nor any other entity could have ever have standing to
enforce the Note in 2020 after limitations expired, and remand the case for such

further proceedings as are appropriate, and for such further relief as she may be
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entitled to at law or in equity.
Respectfully submitted,

/s/ Ira D. Joffe

Ira D. Joffe

State Bar No. 10669900
Attorney for Appellant
6750 West Loop South
Suite 920

Bellaire, TX 77401
(713) 661-9898

(888) 335-1060 Fax
ra.joffe(@gmail.com
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