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JURISDICTIONAL STATEMENT 

 The United States District Court for the Central District of Illinois had 

jurisdiction over Appellant Sarah M. Nixon’s federal criminal prosecution pursuant 

to 18 U.S.C. § 3231, which states that the “district courts of the United States shall 

have original jurisdiction . . . of all offenses against the laws of the United States.” 

This jurisdiction was based on a single-count indictment charging Nixon with a 

violation of 18 U.S.C. § 1204. 

 The government filed an indictment on October 20, 2015, charging Nixon with 

one count of international parental kidnapping. (R.7)1 Nixon’s trial took place 

between December 13 and 20, 2016, and the jury convicted Nixon on December 20, 

2016. (A.79.) The district court sentenced Nixon on May 19, 2017, (5/19/17 Trial 

Tr.), and docketed the final judgment on May 22, 2017 (A.80). Nixon filed her timely 

notice of appeal on May 30, 2017. (R.123.)  

 This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291, which 

grants jurisdiction of “all final decisions of the district courts of the United States” 

to its courts of appeal.   

                                                 
1 References to the trial transcripts shall be denoted as ([DATE] Trial Tr. ___) and 

references to pretrial status hearings as ([Date] Hr’g Tr. ___). All other references to the 

Record shall be denoted with the appropriate docket number as (R.___). References to the 

material in the Appendix shall be denoted as (A.___). 
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STATEMENT OF THE ISSUES 

I. Whether the affirmative defense of “fleeing an incidence or pattern of 

domestic violence” contained in the federal international parental 

kidnapping statute includes emotional, psychological, and financial abuse.  

 

II. Whether the district court erred when it failed to provide the jury with a 

unanimity instruction in order to cure the duplicitous indictment, and 

when it denied the defendant’s Rule 29 motion given the intact state court 

no-contact order, which restricted her ex-husband’s parental rights under 

the statute.  

 

III. The district court held that the statute’s domestic violence affirmative 

defense turned on the fleeing parent’s “reasonable belief” that abuse had 

occurred or would continue to occur. Did the court err in excluding 

evidence establishing not only the defendant’s mental state at the time, 

but also evidence that medical experts who had examined her child had 

concluded that there was evidence of abuse and conveyed that opinion to 

the defendant. 

 

IV. Whether the cumulative effect of these errors is so prejudicial that it 

deprived the defendant of her right to a fair trial.  
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STATEMENT OF THE CASE 

 In the middle of the night on July 13, 2015, Appellant Sarah Nixon packed up 

her daughter, her dog, and her belongings and drove through the night from 

Urbana, Illinois with the hopes of reaching her home in Montreal, Canada. After 

several hours she crossed the border, memorializing the moment in a photo. 

(12/14/16 Trial Tr. 144.)  

 Nixon has always maintained that she was fleeing a pattern of domestic violence 

by her ex-husband, G.G., and from state court custody proceedings that she 

perceived to be jurisdictionally infirm. (12/14/16 Trial Tr. 102–03.) Specifically, 

Nixon had been subjected to years of physical, emotional, psychological, and 

financial abuse by her ex-husband and believed that he had repeatedly abused their 

daughter, S.N.-G. On no less than three occasions, Nixon reported to others that her 

ex-husband had engaged in inappropriate sexual contact with her daughter. 

(12/16/16 Trial Tr. 32, 52, 75–76.) Pediatrician Kathleen Buetow, Kindergarten 

counselor Debra Poblano, and child sexual assault counselor Meghan Murphy all 

spoke to S.N.-G. and concluded that she had been the victim of sexual abuse. (A.18–

20.) Nixon was aware of these conclusions. (A.18–22.)  

 At the time of her flight, Nixon operated under extreme stress and anxiety, 

much of it due to the abuse allegations and custody battle. Nixon had been 

diagnosed with PTSD, which she intended to argue impacted her reasonable belief 

that S.N.-G. had been abused. (R.34.) The district court prohibited her PTSD 

evidence at trial. (R.66; R.80.)   
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 Nixon was not always this way, though. Before Nixon and G.G.’s separation, 

divorce and subsequent custody battle, the couple was mostly happy. They were 

married in Quebec and spent the early years of their marriage in Canada, where 

Nixon’s family lived. (12/14/16 Trial Tr. 179; 12/16/16 Trial Tr. 8.) While G.G. 

pursued his Ph.D., Nixon supported them, working for an insurance brokerage. 

(12/16/16 Trial Tr. 9.) The couple moved to Urbana, Illinois when the University 

offered G.G. a teaching job. (12/16/16 Trial Tr. 10–11.) They owned a home in 

Urbana and had their daughter. (12/16/16 Trial Tr. 11.) By all accounts, Nixon was 

a devoted mother. She put her career on hold, setting aside her own dissertation, to 

stay home with S.N.-G. (12/16/16 Trial Tr. 197.)  

 Eventually, though, the marriage fell apart. When Nixon and G.G. decided to 

separate, Nixon and S.N.-G. moved back to Canada to stay with family. (12/16/16 

Trial Tr. 11–12.) Because G.G. was up for tenure and hoped to preserve his 

reputation in the community, he and Nixon told friends, neighbors, and coworkers 

that Nixon was in Canada to be with her sick mother. (12/16/16 Trial Tr. 12–13.) 

Nixon hoped that this arrangement was temporary, and that the two would 

reconcile. (12/16/16 Trial Tr. 13.) However, while Nixon and S.N.-G. were in 

Canada, G.G. filed divorce papers (12/16/16 Trial Tr. 14–15), and started a 

relationship and a family with another woman. (12/14/16 Trial Tr. 177). Post-

divorce, G.G. and Nixon mutually agreed in written, annual contracts that G.G. 

would visit Canada to spend time with S.N.-G., continuing from spring or summer 

2012 through August 2014. (12/16/16 Trial Tr. 19–20.) From the beginning, Nixon 
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was amicable and wanted S.N.-G. to have a relationship with G.G., even paying for 

his travel. (12/16/16 Trial Tr. 16–17.) 

 That changed when S.N.-G. began reporting to Nixon that G.G. had touched her 

in what seemed like a sexual way. In January 2014, S.N.-G. told Nixon, “Daddy 

touched my ‘gina’.” (12/16/16 Trial Tr. 25.) According to Nixon, S.N.-G. began to cry 

and said that G.G. had taken her underpants and would not return them. (12/16/16 

Trial Tr. 26.) Nixon testified at trial that she hoped S.N.-G. was misinterpreting 

what had happened and that the incident was an accidental touching. (12/16/16 

Trial Tr. 30.) But because of the nature of what S.N.-G. had disclosed, Nixon asked 

her to repeat the story and recorded it. (12/16/16 Trial Tr. 27.) When Nixon 

confronted G.G. about the incident, he accused her of being drunk and threatened to 

file a harassment claim against her. (12/16/16 Trial Tr. 31.) Afterwards, Nixon 

consulted with an attorney about changing G.G.’s visits from unsupervised to 

supervised. (12/16/16 Trial Tr. 32.) 

 In August 2014, Nixon moved back to Urbana with S.N.-G. (12/16/16 Trial Tr. 

34.) Nixon believed that S.N.-G. would be safer during visits with G.G. if they 

happened at his home with his new family, rather than unsupervised at hotels. 

(12/16/16 Trial Tr. 38–39.)  She also wanted to move back into her home, which she 

loved. (12/16/16 Trial Tr. 34.) G.G., however, after orally agreeing that Nixon and 

S.N.-G. would live there, sold it. (12/16/16 Trial Tr. 42.) Nixon and S.N.-G. moved in 

with friends. (12/16/16 Trial Tr. 43.)    
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 Another abuse allegation arose shortly after their return to Urbana, on 

September 17, 2014. Nixon testified that S.N.-G. reported to her that G.G. had come 

into the bathroom while she was using it, ignored her request that he “go away,” 

once again touched her vagina, and said that it was “fun to touch everybody’s 

vaginas.” (12/16/16 Trial Tr. 46–48.) Afraid that no one would believe her, Nixon 

decided to videotape S.N.-G.’s statements on her phone. (12/16/16 Trial Tr. 49.) 

Nixon then called the police and showed them the video. (12/16/16 Trial Tr. 52–54.) 

Although one of the officers, Cortez Gardner, testified that it appeared to him that 

Nixon was mouthing S.N.-G.’s words along with the recording, (12/19/16 Trial Tr. 

131), he also testified that Nixon seemed upset when he arrived, that reticence was 

common with these kinds of allegations, and that he had no training in lip-reading 

(12/19/16 Trial Tr. 134–35). Nixon maintained that she was repeatedly saying, “Oh, 

my God. Unbelievable.” (12/16/16 Trial Tr. 54.)  

Nixon testified that S.N.-G. reported other forms of physical abuse as well. In 

Fall 2014, for example, S.N.-G. told Nixon that G.G. had hit her in the arm right 

where she had received a booster shot, (12/16/16 Trial Tr. 59), and that G.G. had 

squeezed a rock into her hand, cutting her because she had told Nixon that he had 

touched her (12/16/16 Trial Tr. 61). Finally, at Christmas 2014, Nixon observed a 

scratch on S.N.-G.’s face, bruising in S.N.-G.’s ears, and earwax leaking onto her 

hair and neck immediately after a visit at her father’s. (12/16/16 Trial Tr. 64–65.) 

When S.N.-G. would not say what happened, Nixon photographed the injuries and 

took S.N.-G. to the hospital for an evaluation. (12/16/16 Trial Tr. 66–69.) As a result 
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of Nixon’s allegation, G.G. sought to have the court transfer custody of S.N.-G. to 

him in November 2014. (12/15/16 Trial Tr. 31.)  

In January 2015, S.N.-G. reportedly told Nixon that, while in G.G.’s office, G.G. 

had again touched her vagina and also forced her to touch his penis. (12/16/16 Trial 

Tr. 74.) S.N.-G.’s pediatrician documented these reports and the documentation was 

presented to the state court. (12/16/16 Trial Tr. 76–77.) As a result, the judge issued 

a no-contact order restricting G.G.’s access to S.N.-G. (12/15/16 Trial Tr. 9.)  

Pursuant to this order, G.G. did not interact with S.N.-G. from January 2015 

through May 22, 2015, outside of supervised interviews with Dr. Helen Appleton, 

who was conducting a home and background study for the custody case. (12/15/16 

Trial Tr. 10.) On May 22, 2015, Appleton produced her report, recommending 

custody for G.G. but also that G.G. not be alone in a closed room with S.N.-G., that 

G.G. install cameras in his home, and that G.G. not be alone with S.N.-G. in her 

bedroom or bathroom; Appleton further concluded that Nixon did believe S.N.-G. 

was being abused. (12/15/16 Trial Tr. 16–17; 12/19/16 Trial Tr. 91.) After reviewing 

the report and without consulting the court, the Department of Children and 

Family Services (“DCFS”) gave S.N.-G. to G.G. (12/15/16 Trial Tr. 12–13.) The state 

court reversed the DCFS decision four days later, returned S.N.-G. to Nixon, and 

continued to enforce the no-contact order. (12/15/16 Trial Tr. 12–13.) 

While the abuse allegations piled up, the custody battle grew more acrimonious. 

Nixon became more anxious and distressed throughout the proceedings, which 

culminated in a six-day trial in July 2015. (12/13/16 Trial Tr. 101.) Throughout this 
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time, she feared the court was not being fair and did not take her allegations 

seriously. (12/16/16 Trial Tr. 102.) Suspecting that the custody court, which she 

believed lacked jurisdiction over her case,2 was about to give her daughter to the 

man she believed was sexually abusing her, Nixon fled to Canada, to her family, 

and to a court system she hoped would protect S.N.-G. (12/16/16 Trial Tr. 108, 112.)  

Nixon drove straight through the night, crossing into Canada around 10:30 a.m. 

on July 13. (12/16/16 Trial Tr. 115.) Once in Canada, Nixon used McDonald’s wi-fi to 

send messages to friends and family requesting a place to stay; they ultimately 

spent the night with her father’s cousin in a Toronto suburb. (12/16/16 Trial Tr. 

118–19.) The next day, July 14, they continued their journey to Montreal. (12/16/16 

Trial Tr. 122.) Only then, when Nixon was again able to access wi-fi, did she first 

learn through a Facebook message from her friend that the court may have granted 

G.G. custody. (12/14/16 Trial Tr. 148–49.) Around 8:30 p.m., mindful of the long 

ride’s impact on S.N.-G., Nixon stopped at a friend’s home, about an hour outside of 

Montreal. (12/16/16 Trial Tr. 125–26.) It was there that she learned definitively 

through an email from her lawyer that the state court had given G.G. custody. 

                                                 
2 Based on conversations with her friend, Veronica, a third-year law student and fellow 

member of a support group whom Nixon had begun corresponding with in late Winter 2015 

(12/19/16 Trial Tr. 62–63), Nixon believed that Illinois did not have jurisdiction over the 

custody case. Veronica shared with Nixon her finding that custody claims cannot be 

maintained in Illinois unless the parties have resided in Illinois for six months. At the time 

G.G. filed for custody, Nixon and S.N.-G. had been living in Canada for two years, and had 

only been back in Urbana for about three months. (12/19/16 Trial Tr. 68.) The district court 

prohibited Nixon from introducing Veronica’s testimony as evidence of her understanding of 

G.G.’s parental rights. (R.80 at 4–5.) 
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(12/16/16 Trial Tr. 128–129.) She immediately began searching for a Canadian 

lawyer to help her in her custody battle. (12/16/16 Trial Tr. 128.) 

 Nixon, unable to sleep because she feared that G.G. would find her, 

contemplated driving through the night. (12/16/16 Trial Tr. 129–30.) Her friend 

suggested instead that she move her car to a neighbor’s driveway so that G.G. 

would not spot it. (12/16/16 Trial Tr. 130–31.) After tucking her daughter in bed, 

Nixon, tired and scared, moved her car (ultimately to the wrong driveway) and left 

an explanatory note on the windshield. (12/16/16 Trial Tr. 132.) Later that morning, 

on July 15, Nixon continued searching for an attorney and was on the phone with 

one when the Canadian police arrived at her friends’ home. (12/16/16 Trial Tr. 135.)  

Having received a call from the neighbor where Nixon mistakenly left her car, 

Canadian police then ran the plates and learned the car was connected to an Illinois 

child abduction case. (12/14/16 Trial Tr. 19–21.) They spoke to U.S. authorities, and 

immediately began a large-scale search for Nixon and S.N.-G. (12/14/16 Trial Tr. 21, 

31) (Canadian officer describing deployment of entire local police force and its 

canine unit). Nixon’s note on her windshield, however, gave them all the 

information they needed to easily find her and S.N.-G. (12/14/16 Trial Tr. 29–30.) 

 Although frightened and anxious, Nixon fully cooperated with the police. 

(12/16/16 Trial Tr. 135.) Officers removed S.N.-G. from Nixon’s care, but released 

Nixon herself without charges. (12/14/16 Trial Tr. 139.) Nixon continually reiterated 

her fear of G.G. to the authorities, desperate for them to hear the whole story. 

(12/16/16 Trial Tr. 138–39.) 
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 On September 20, 2015, Nixon returned to the United States to attend another 

custody hearing. (12/16/16 Trial Tr. 140–41.) The authorities stopped Nixon as she 

crossed the border in New York, and the FBI arrived to arrest and transport her to 

court. (12/19/16 Trial Tr. 143.)  

Over the next nine days, Nixon wended her way through five separate penal 

institutions before ultimately arriving in Illinois. (R.14 at 2.) Joined by a 

Department of Justice lawyer from Washington, D.C., prosecutors secured an 

indictment against Nixon on one count under 18 U.S.C. § 1204, The International 

Parental Kidnapping Crime Act (“IPKCA”). (R.7.) The government sought pretrial 

detention, (10/30/16 Hr’g Tr. 17), even though Nixon had no criminal history, had 

surrendered her passport, and had no access to S.N.-G. (11/23/16 Hr’g Tr. 42–44). 

The district court granted the government’s request, (11/23/16 Hr’g Tr. 44), and 

Nixon remained in jail throughout the nearly two years it took to complete her trial. 

By the time of Nixon’s sentencing—May 2017—she had already served twenty 

months of her twenty-six-month sentence. (5/19/17 Hr’g Tr. 61.)   

Section 1204 is rarely used and few cases interpret it; thus, the parties and the 

district court struggled as the case progressed. (See R.25.) The parties filed scores of 

motions that directly or indirectly implicated the scope of the IPKCA. (See, e.g., 

R.21; R.22; R.23; R.24.) The district court, for its part, relied heavily on state court 

cases—in particular the underlying state court custody ruling—and dicta in federal 

cases as it attempted to resolve the parties’ many motions. (See R.25.) Further 

complicating the case was the messy custody battle at the heart of both the 
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underlying offense and the statute’s affirmative defense for those fleeing an 

incidence or pattern of domestic violence. The district court repeatedly expressed 

concerns with “re-litigating the custody battle” and holding “a trial within a trial.” 

(See A.35; R.29 at 1–2; 9/9/16 Hr’g. Tr. 28; 12/13/16 Trial Tr. 4, 13.) As a result, the 

vast majority of the district court’s rulings adopted whole cloth the state court’s 

findings. (See, e.g., A.46–47 n.5) (not applying collateral estoppel to the state court’s 

custody findings, but nonetheless finding the state courts judge’s rulings “worthy of 

attention.”)  

The district court admitted on several occasions that it was navigating 

uncharted waters with the IPKCA, and that it might be interpreting the statute 

incorrectly. (See, e.g., A.102 (“[W]ith the right panel, I’m sure I committed egregious 

reversible error.”); A.115 (“the Seventh Circuit can go through and rake me over the 

coals . . . ”); 12/16/16 Trial Tr. 153–54 (“I’ve already had so many opportunities in 

here to insert reversible error . . . . And maybe this is just one more example of 

reversible error.”).)  

The district court’s allegiance to the state court’s findings impacted the 

progression of Nixon’s criminal case. Defaulting again to its position that it did not 

want to “relitigate” the abuse and custody issues that had already been decided in 

state court, the district court excluded most of Nixon’s evidence on her mental state, 

including expert witnesses Dr. Virginia Chow and Dr. Marti Loring, who would 

have testified as to Nixon’s post-traumatic stress disorder (“PTSD”) and its effect on 

her reasonable belief that she was fleeing a pattern of abuse. (R.66; R.80.) The 
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district court also severely limited the testimony of Teri McKean, Nixon’s therapist. 

(R.80.) In contrast, the district court allowed the government to intermittently 

invoke Nixon’s mental state. (12/15/16 Trial Tr. 28, 33, 47) (questions eliciting 

repeated remarks by G.G. regarding Nixon’s “serious issues,” “delusion,” and “voices 

in [her] head”). 

 Further, the district court completely excluded the lay witness testimony of Dr. 

Kathleen Buetow, counselor Debra Poblano, and counselor Meghan Murphy and 

seriously truncated the expert testimony of Murphy and Buetow regarding the 

sexual abuse allegations. (A.34–55.) As a result, neither Murphy nor Buetow 

testified. Each would have stated that they independently interacted with S.N.-G. 

and concluded that she had been sexually abused by G.G. (A.18–20.) Buetow and 

Poblano would have additionally testified that they had reported this to both DCFS 

and the University of Illinois Police. (A.18–19.) In contrast, the government 

presented five witnesses rebutting Nixon’s credibility regarding the abuse 

allegations.3 (12/14/16 Trial Tr. 175–76; 12/15/16 Trial Tr. 8; 12/19/16 Trial Tr. 127, 

150, 163, 178.) The government called S.N.-G. as a rebuttal witness. (12/19/16 Trial 

Tr. 163.). At the time of her testimony, S.N.-G. had been living with G.G. for two 

years and had been seeing a therapist whom the state court ordered to treat S.N.-G. 

as though the abuse had not occurred. (A.30.) Nixon was left with only her own 

testimony to counter these claims. 

                                                 
3 Specifically, the government called two police officers, G.G., G.G.’s new wife, and S.N.-G. 

to rebut Nixon’s testimony. During its closing argument, the government called the defense 

“cowards” because they decided against cross-examining S.N.-G. (12/20/16 Trial Tr. 90.) 
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 At the close of the government’s case and again at the close of evidence, the 

defense moved for a judgment of acquittal. (12/19/16 Trial Tr. 254; R.98.) The 

defense argued that the government failed to prove Nixon knowingly intended to 

obstruct G.G.’s parental rights when she left for Canada because G.G. did not have 

parental rights under the IPKCA as a matter of law. (R.98 at 7) (noting that § 1204 

defines “parental rights” as “physical custody” and arguing that the state court’s 

January 2015 no-contact order governed when Nixon left for Canada). The district 

court rejected this argument, although it was a “close call,” (12/19/16 Trial Tr. 214), 

and then affirmatively instructed the jury that G.G. possessed parental rights as a 

matter of law over defense objection (R.106 at 21). The district court also instructed 

the jury that it need not be unanimous on whether Nixon had “removed” or 

“retained” S.N.-G., or both, in order to find her guilty. (12/19/16 Trial Tr. 244–51.) 

The jury found Nixon guilty, and the district court sentenced her to twenty-six 

months’ imprisonment. (5/19/17 Hr’g Tr. 61.)     
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SUMMARY OF THE ARGUMENT  

Although the International Parental Kidnapping Crime Act (“IPKCA”) generally 

prohibits parents from absconding with their children, it does not expect victims of 

domestic violence to stay put, offering an affirmative defense for those “fleeing an 

incidence or pattern of domestic violence.” 18 U.S.C. § 1204(c)(2). Here, Nixon fled 

with her young daughter after years of emotional, psychological and financial abuse 

by her ex-husband and a series of allegations that he had sexually abused her 

daughter, which her pediatrician and two counselors had found credible. Yet she 

was not able to present most of this defense. The district court, by its own 

admission, struggled to interpret this rarely used statute, which primarily serves as 

a gap-filler when the civil remedies in place under a treaty are insufficient. The 

court’s unfamiliarity with the statute led to a multitude of errors which severely 

handicapped Nixon’s affirmative defense, essentially depriving her of it altogether.  

First, the district court erroneously found “domestic violence” included only acts 

of physical force and not acts of emotional, psychological, and financial abuse. Not 

only is this contrary to the statute’s structure and congressional intent, it 

circumvents Supreme Court precedent and runs afoul of the rule of lenity. As a 

result, Nixon was unable to present any evidence on the years of abuse she had 

suffered, immediately jettisoning half of her affirmative defense.  

Second, the district court failed to accurately instruct the jury, twice. The IPKCA 

criminalizes, with the intent of obstructing another person’s parental rights, (1) the 

removal of a child from the United States (or attempts to do so); or (2) retaining a 

child abroad. Over defense objection, the district court instructed the jury that it 
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need not unanimously decide whether Nixon had removed or retained her daughter. 

Because these are two separate crimes with separate elements, the district court’s 

instructions allowed the jury to convict without unanimity, thereby violating 

Nixon’s due process rights. Additionally, although “parental rights” are statutorily 

limited to “physical custody,” the district court instructed the jury, over further 

defense objections, that Nixon’s ex-husband had parental rights as a matter of law. 

It did so in the face of a state court’s months-long no-contact order against G.G., in 

place at the time of Nixon’s flight. Because the child’s father had no parental rights 

under the statute, she cannot have intended to obstruct another’s parental rights—

indeed, no one besides Nixon had those rights at the time of her flight.  

Third, the district court erroneously excluded or severely limited all of Nixon’s 

lay and expert witness testimony, which she offered to demonstrate the 

reasonableness of her belief that her ex-husband had sexually abused her daughter. 

The validity of this belief was the crux of Nixon’s defense. The district court’s 

decisions to exclude these witnesses deprived Nixon not only of her best evidence, 

but almost all of it—ultimately undermining her defense so severely as to render it 

impotent.  

These errors combined to simultaneously undercut Nixon’s defense while 

lightening the government’s burden. As such, they are independently and 

cumulatively reversible. 
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ARGUMENT 

 

I. The district court erroneously defined “domestic violence” to exclude emotional, 

psychological, and financial abuse, truncating Nixon’s affirmative defense. 

 

The district court refused to admit evidence of the years of emotional, 

psychological, and financial abuse Nixon suffered—a decision at odds with the 

affirmative defense pronounced plainly in the statute’s text. The IPKCA 

criminalizes the removal or retention of a child outside the United States with 

intent to obstruct another’s parental rights. 18 U.S.C. § 1204. Nixon asserted one of 

its affirmative defenses: she was “fleeing an incidence or pattern of domestic 

violence.” 18 U.S.C. § 1204(c)(2). As the Supreme Court has recognized, “domestic 

violence” is a term of art, not a mere sum of its individual words. See United States 

v. Castleman, 134 S. Ct. 1405, 1411–12 (2014). See also Emily J. Sack, United 

States v. Castleman: The Meaning of Domestic Violence, 20 Roger Williams U. L. 

Rev. 128, 141 (2015) (“Instead of viewing ‘domestic’ simply as a descriptive term 

modifying the noun violence, the [Castleman] majority opinion understood ‘domestic 

violence’ as an independent concept[.]”).  

Below, everyone acknowledged that the term is subject to more than one 

meaning depending on its context and that the statute left the term undefined. 

(A.3–6) (district court acknowledging that domestic violence is undefined in the Act, 

recognizing that there is a dearth of case law on the statute, citing conflicting 

interpretations of the term “domestic violence,” and noting Nixon’s argument that 

Congress has defined “domestic violence with actions just short of physical force” in 

other instances). See also (R.22, R.23, R.24) (parties’ filings suggesting various 
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interpretations). Throughout its Order, the district court cited no less than six 

sources defining “domestic violence”; no two definitions are the same. (A.3–7.) 

Although the government conceded that the term could include emotional, 

psychological, and financial abuse, (R.23 at 10), the district court limited it to 

instances of physical force (A.9). In short, the term is ambiguous. Commodity Trend 

Serv., Inc. v. Commodity Futures Trading Comm’n, 233 F.3d 981, 989 (7th Cir. 

2000) (“‘The existence of alternative dictionary definitions of’ a word, ‘each making 

some sense under the statute, itself indicates that the statute is open to 

interpretation’ and the word is ambiguous as between the two meanings.”) (quoting 

National R.R. Passenger Corp. v. Boston & Maine Corp., 503 U.S. 407, 418 (1992)).  

When faced with ambiguous statutory language, courts look to other indicia of 

congressional intent, including the statutory structure, companion provisions, 

legislative history, and analogous statutes. Emergency Servs. Billing Corp. v. 

Allstate Ins. Co., 668 F.3d 459, 465 (7th Cir. 2012). Each of these show that 

“domestic violence” should be construed broadly to include emotional, psychological, 

and financial abuses. At a minimum, if the term remains ambiguous, the rule of 

lenity applies in Nixon’s favor. Thus, the district court erred in narrowly construing 

the affirmative defense. This Court reviews statutory interpretation questions de 

novo. United States v. Rosenbohm, 564 F.3d 820, 822 (7th Cir. 2009). 

A. The statute’s structure and Congress’s stated purpose in enacting it show 

that “domestic violence” should be interpreted broadly. 

  

The purpose and structure of § 1204 support a narrow reading of the criminal 

offense and a broad application of its affirmative defenses. Congress enacted § 1204 
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with two goals in mind: (1) protecting victims of international parental kidnapping; 

and (2) ensuring that there is a mechanism in place effectuating this purpose. First, 

Congress envisioned the victims as not only the child, but also abused parents. 

International Parental Child Abduction Act of 1989: Hearing on H.R. 3759 Before 

the Subcomm. on Criminal Justice, 101st Cong. 3-9 (1990) (statement of Sen. Alan 

J. Dixon) (characterizing parental kidnapping as part of an ongoing pattern of 

abuse against the child and left-behind parent). The overarching goal of § 1204 is to 

protect vulnerable parties; an extra-textual restriction does not comport with this 

critical purpose. The affirmative defense shields parents who, like Nixon, are 

victims of abuse.   

Second, Congress sought to fill limited gaps in the pre-existing civil remedy 

scheme. Congress passed the International Child Abduction Remedies Act 

(“ICARA”), 22 U.S.C. § 9001, as the enacting legislation following the United States’ 

accession to The Hague Convention on the Civil Aspects of International Parental 

Child Abduction (“The Hague Convention”). The ICARA has always been the 

remedy of first resort when a child is removed from the United States. 18 U.S.C. § 

1204(d) (“This section does not detract from The Hague Convention”); see also 

International Parental Kidnapping Crime Act, Pub. L. No. 103–173, § 2, 107 Stat. 

1998 (1993) (codified as amended at 18 U.S.C. § 1204) (congressional note 

accompanying legislation stating “[The Hague Convention] should be the option of 

first choice for a parent who seeks the return of a child”). The Hague Convention is 

a civil remedy where signatory countries agree to return improperly removed 
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children. When Congress enacted the IPKCA, however, few countries had ratified or 

acceded and, thus, the United States had no effective means of reaching and 

repatriating children removed to non-signatory countries.4 Congress filled this gap 

with the IPKCA. The international-law background speaks to the narrowness of the 

IPKCA’s criminal offense and the concomitant broadness of its affirmative defenses.  

Not only do Congress’s stated objectives inform the best interpretation of 

“domestic violence,” the statute’s text and structure also reflect Congress’s 

circumspect approach. United Sav. Ass’n of Texas v. Timbers of Inwood Forest 

Assocs., Ltd., 484 U.S. 365, 371 (1988) (“A provision that may seem ambiguous in 

isolation is often clarified by the remainder of the statutory scheme . . . .”). For 

example, Congress defined only two terms in the statute: “child” and “parental 

rights,” both narrowly. 18 U.S.C. § 1204(b) (defining “child” as only those under age 

16 and defining “parental rights” as only physical custody). Notably, many state 

definitions of these terms—including Illinois’s—are demonstrably broader, 

categorizing a child as anyone under 18 years of age and “parental rights” as any 

status short of full legal termination. 705 ILCS 405/1–1 et seq. (Illinois Juvenile 

Court Act of 1987 defining dependent minor as under 18); 750 ILCS 50/0.01 et seq. 

(Illinois Adoption Act prescribing the scope of involuntary termination of parental 

                                                 
4 In his testimony, Senator Dixon listed the 15 countries that had ratified the convention, 

including Canada. International Parental Child Abduction Act of 1989: Hearing on H.R. 
3759 Before the Subcomm. on Criminal Justice, 101st Cong. 6 (1990) (remarking that The 

Hague Convention only works among signatories, signaling the IPKCA’s role in gap-filling).  
That number has now grown to 98. Hague Conference on Private International Law, Status 
Table: Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 

https://www.hcch.net/en/instruments/conventions/status-table/?cid=24 (updated Sept. 2, 

2017) (visited Oct. 20, 2017). 
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rights); see also In re E.B., 899 N.E.2d 218, 221 (Ill. 2008) (“In Illinois, the authority 

to involuntarily terminate parental rights . . . is defined by the Juvenile Court Act 

and the Adoption Act.”). Prior legislative drafts, which drew the line of childhood at 

age 18, further demonstrate Congress’s deliberate choice to narrow the scope of this 

statute. International Parental Child Abduction Act of 1989, H.R. 3759, 101st Cong. 

§ 2 (1989). That Congress did not similarly limit “domestic violence” contextualizes 

its deliberate intent to construe “domestic violence” broadly. See also infra § I.C 

(arguing that Congress did not limit “domestic violence” with further statutory 

language as it has done elsewhere).  

B. Analogous laws and the cases interpreting them likewise support a broad 

interpretation of “domestic violence.” 

  

When interpreting ambiguous statutory language, courts frequently turn to 

analogous statutes for aid. Emergency Servs., 668 F.3d at 465. Because the IPKCA 

supplements the ICARA and the two statutes address the same problem in concert, 

the ICARA is the most obvious place to start.  

The ICARA drew from The Hague Convention in crafting its affirmative 

defenses, including the defense that there is “grave risk” that returning the child 

“would expose the child to physical or psychological harm or otherwise place the 

child in an intolerable situation.” Art. 13(b) of The Hague Convention (emphasis 

added). Because Congress intended for the IPKCA to supplement the ICARA and 

because the ICARA contemplates psychological harm as an affirmative defense, it is 

sensible to construe § 1204(c)(2) as contemplating the same.  
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In addition to the ICARA, the Interstate Domestic Violence Act (“IDVA”) 

criminalizes behavior that “causes . . . substantial emotional distress to a person.” 

18 U.S.C. § 2261A(1)(B). The lower court set this language aside because “Chapter 

110A is entitled ‘Domestic Violence and Stalking,’” and it could not discern 

“whether stalking is encompassed within ‘domestic violence,’ or if stalking is its own 

separate offense.” (R.25 at 6.) The court never explained why it distinguished 

“domestic violence and stalking” from “domestic violence,” while failing to make 

similar distinctions with other laws, ultimately arriving at a conclusion favorable to 

the government. See infra § I.C (noting the court’s failure to distinguish 

“misdemeanor crime of domestic violence”). 

Instead of relying on the ICARA or the IDVA, the district court quoted the 

Violence Against Women Act (“VAWA”), which reads, inter alia: “[t]he term 

‘domestic violence’ includes felony or misdemeanor crimes of violence.” (A.5) (citing 

42 U.S.C. § 13925(8) (transferred to 34 U.S.C. § 12291)). The court concluded, 

without explanation, that the VAWA supports a definition of “domestic violence” 

that “includes a requirement of force.” (A.5.) The court was wrong for three reasons. 

First, “felony or misdemeanor crimes of violence” constitute a wholly separate term 

of art from “domestic violence.” Second, the VAWA quote on which the court relied 

never mentions “force.” Third, use of the word “includes” indicates that “felony or 

misdemeanor crimes of violence” are sufficient rather than necessary elements, 

even if they do require force.  
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C. The district court’s piecemeal analytical approach, which conflated “domestic 

violence” with “violence,” was wrong as a matter of law.  

  

Although the district court acknowledged the ambiguity of “domestic violence,” it 

failed to engage in a comprehensive statutory interpretation. The district court 

never once mentioned the purpose, context or legislative history discussed above. 

Instead, the district court relied heavily on a dictionary definition, dicta from 

another jurisdiction, and a misreading of Supreme Court precedent.  

After acknowledging § 1204 does not define “domestic violence” and the wealth of 

definitions cited by the parties, (A.3), the district court defaulted to a dictionary, a 

source that is hardly useful once the parties concede ambiguity. Yates v. United 

States, 135 S. Ct. 1074, 1082 (2015) (“Ordinarily, a word’s usage accords with its 

dictionary definition. In law as in life, however, the same words, placed in different 

contexts, sometimes mean different things.”). Thus, the district court unduly 

weighted a 1999 edition of Black’s Law Dictionary in concluding that “‘domestic 

violence’ would seem to be limited to physical acts of violence, not . . . emotional, 

psychological, or financial acts . . . .” (A.3.)5  

Next, recognizing the scarcity of case law, the district court turned to “dicta in a 

footnote” from a “recent, unpublished case” in another circuit. (A.7) (citing United 

                                                 
5 The edition of Black’s current when Congress passed the IPKCA did not define “domestic 

violence.” Black’s Law Dictionary 484 (6th ed. 1990). The 1999 edition defines it as 

“[v]iolence between members of a household, usu. spouses; an assault or other violent act 
committed by one member of a household against another.” Black’s Law Dictionary 1574 

(7th ed. 1999) (emphasis added). Today’s edition simply says, “See violence” (where it 

repeats the 1999 definition and a new one referring to physical injury). Black’s Law 

Dictionary 592 (10th ed. 2014). The Supreme Court instructs us to do precisely the opposite. 

Castleman, 134 S. Ct. at 1411 (“‘Domestic violence’ is not merely a type of ‘violence . . . .”). 
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States v. Huong Thi Kim Ly, 507 F. App’x 12, 13 n.1 (2d Cir. 2013) (hereafter 

“Huong”) (questioning whether Congress intended to include “purely emotional 

abuse” in § 1204 when “violence” means physical harm in “other statutes”)).  

Although courts are free to cite non-binding authority as persuasive, it only 

carries weight if it is analytically compelling. Colby v. J.C. Penney Co., 811 F.2d 

1119, 1123 (7th Cir. 1987). Moreover, courts must exercise caution with dicta. See 

Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011) (reversing the Ninth Circuit’s reliance 

on “a footnoted dictum devoid of supporting citation”). Here, the district court 

adopted dicta from Huong without analyzing its merits. (A.7–8.) It is true that a 

footnote in Huong refers to “other statutes” defining “violence” to include physical 

force, 507 Fed. Appx. at 13 n.1, but the lower court here never bridged the gap 

between the word “violence” and the term of art “domestic violence.” Significantly, 

the Supreme Court expressly rejected the idea that “domestic violence” and 

“violence” are interchangeable. Castleman, 134 S. Ct. at 1411. The Supreme Court’s 

acknowledgement of “domestic violence” as a term of art post-dates the unpublished 

Huong opinion and should have guided the district court’s decision below.  

Not only did the district court ignore the one salient point in Castleman, it relied 

on other distinguishable aspects of the case. The Castleman Court was not tasked 

with interpreting the term “domestic violence,” as is the case here, but rather a 

wholly separate term of art, “misdemeanor crime of domestic violence.” Moreover, 

Castleman considered how to interpret this term alongside another element in the 

felon-in-possession statute, “the use . . . of physical force.” See 18 U.S.C. 
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§ 921(a)(33)(A) (listing as a necessary element to the offense “the use or attempted 

use of physical force.”); see also Castleman, 134 S. Ct. at 1409 (“This case concerns 

the meaning of one phrase in this definition: ‘the use . . . of physical force.’”). 

Whereas in the Castleman statute Congress expressly modified the meaning of 

“misdemeanor crime of domestic violence” by tethering it to the concept of “physical 

force,” in § 1204 Congress pointedly did not. Thus, the district court’s blanket 

assertion that Castleman “did not endorse a definition of domestic violence that 

includes purely emotional, psychological, or financial abuse,” (A.8), is simply wrong 

considering the differing language and purposes of the two statutes. The Castleman 

Court focused on physical force because the statute expressly called for it, not 

because it is a necessary part of “domestic violence.” When the Court did consider 

“domestic violence” it found that it includes “acts that one might not characterize as 

‘violent’ in a nondomestic context” such as “acts [that] over time can subject one 

intimate partner to the other's control.” Castleman, 134 S. Ct. at 1411–12 (crediting 

“social science definitions” because they are “most directly engaged with the 

problem and thus most aware of its dimensions”).  

The district court’s tunneled methodology ignored abundant sources affirming 

that “domestic violence” is and should be defined expansively. The United States 

Department of Justice’s (a prosecuting party in this case) Office on Violence Against 

Women states that “[d]omestic violence can be physical, sexual, emotional, 

economic, or psychological action or threats of action that influence another person.” 

United States Dep’t of Justice Office on Violence Against Women, Domestic 
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Violence, at https://www.justice.gov/ovw/domestic-violence (visited October 12, 

2017). “Social science definitions” read harmoniously with the DOJ’s. See, e.g., The 

National Domestic Violence Hotline, What Is Domestic Violence?, 

http://www.thehotline.org/is-this-abuse/abuse-defined (visited Oct. 19, 2017) 

(“Domestic violence” includes “physical and sexual violence, threats and 

intimidation, emotional abuse and economic deprivation” used to maintain power 

and control); National Resource Center on Domestic Violence, About DV, 

https://nrcdv.org/dvam/about-dv (visited Oct. 27, 2017) (“Domestic violence” includes 

“physical, sexual, and psychological attacks as well as economic coercion” used by 

one partner to control another). Legal scholars agree. (See R.22 at 4–6); (A.3) 

(noting but not discussing Nixon’s citing of law review articles). See, e.g., Julia 

Alanen, When Human Rights Conflict: Mediating International Parental 

Kidnapping Disputes Involving the Domestic Violence Defense, 40 U. Miami Inter-

Am. L. Rev. 49, 64 (2008) (discussing domestic violence defenses in international 

parental kidnapping cases and defining “domestic violence” to include “physical, 

sexual, psychological, emotional, or even financial abuse”).  

D. The district court failed to consider the rule of lenity.  

 

In the face of acknowledged, competing definitions of “domestic violence,” the 

district court erroneously chose one favoring the prosecution over one favoring the 

criminal defendant. The rule of lenity requires a different result.   

If traditional tools of statutory construction leave “any doubt” about the meaning 

of a statutory term, courts must “invoke the rule that ‘ambiguity . . . should be 
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resolved in favor of lenity.’” Yates, 135 S. Ct. at 1088 (citing Cleveland v. United 

States, 531 U.S. 12, 25 (2000)). This rule is a manifestation of the fair warning 

requirement of criminal law and intersects with a defendant’s constitutional right 

to due process. United States v. Lanier, 520 U.S. 259, 266 (1997).  

The text, structure, history, and purpose of the statute all favor a broad reading 

of “domestic violence.” If, however, this Court is unable to resolve § 1204(c)(2)’s 

ambiguity using these sources, the rule of lenity applies. The government must 

prove that the text, structure, history, and purpose of § 1204 unmistakably support 

a narrow reading of “domestic violence”; a tie goes to Nixon. 

II. The district court incorrectly instructed the jury and because of its inaccurate 

view of the law as reflected in those instructions, the district court also 

erroneously denied Nixon’s motion for a judgment of acquittal. 

  

In order to garner a conviction under § 1204, the government needed to prove 

that Nixon either “removed” her child from the United States or “retained” her child 

in Canada (or both) with the intent to obstruct G.G.’s parental rights. 18 U.S.C. 

§ 1204(a). In interpreting this statute, the district court erred with respect to two 

elements-based instructions. First, the government offered, (R.63 at 43), and the 

district court accepted an instruction suggesting that the jury did not need to 

unanimously agree on whether Nixon “removed” or “retained” S.N.-G. (or both), 

(R.106 at 30). Because the single count of Nixon’s indictment bundled multiple, 

separate offenses under the statute, the district court erred in not issuing a specific 

unanimity instruction. Second, the district court instructed the jury, over defense 

objection, that G.G. had parental rights as a matter of law at the time of the 
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incident. (12/19/16 Trial Tr. 234.) In so doing, the district court released the 

government from its obligation of having to prove each element beyond a reasonable 

doubt. The government did not, in fact, meet its burden. As Nixon’s Rule 29 motion 

noted, the government failed to prove that Nixon had knowingly intended to 

obstruct G.G.’s parental rights at the time of the offense. (R.98 at 7.)  

A. The district court erred when it failed to provide a specific unanimity 

instruction to the jury when the indictment charged two discrete and 

duplicitous offenses in one count.  

 

Without a specific unanimity instruction, no one knows what drove the jury to 

convict Nixon. Half of the jury may have voted to convict based on a belief that 

Nixon “removed” S.N.-G. from the United States whereas the other half may have 

believed that Nixon had “retained” S.N.-G. in Canada. In short, though they all 

seemingly agreed that Nixon did something to violate the statute, they may not 

have agreed on what specific crime she committed. The district court’s ruling 

abridged Nixon’s right to a unanimous verdict. This Court reviews jury instruction 

errors de novo. United States v. DiSantis, 565 F.3d 354, 359 (7th Cir. 2009). 

 Overruling Nixon’s request for a unanimity instruction (12/19/16 Trial Tr. 244–

51), the district court specifically instructed the jury that it need not agree on 

whether Nixon removed S.N.-G., retained her in Canada, or both (R.106 at 30).6 The 

general verdict form echoed and reinforced this message. (R.106 at 31.) A 

duplicitous indictment combines two or more offenses in a single count, United 

States v. Marshall, 75 F.3d 1097, 1111 (7th Cir. 1996), and these indictments 

                                                 
6 The defense also objected to the elements instruction based on its Rule 29 motion (R.106 

at 4, 12/19/16 Trial Tr. 222–23.) 
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prejudice defendants by creating risks of non-unanimous verdicts and potential 

double-jeopardy concerns, United States v. Davis, 471 F.3d 783, 790 (7th Cir. 2006); 

see also Richardson v. United States, 526 U.S. 813, 819 (1999) (cautioning that 

“permitting a jury to avoid discussion of the specific factual details of each 

violation[ ] will cover up wide disagreement among the jurors about just what the 

defendant did, or did not, do”). Although a duplicitous indictment can be cured by a 

unanimity instruction, failing to so instruct renders the verdict faulty and the 

resulting conviction reversible error. United States v. Beros, 833 F.2d 455, 458 (3d 

Cir. 1987) (holding that because jurors could differ as to which act supported a 

defendant’s guilt, the district court’s failure to give a specific unanimity instruction 

was reversible error); United States v. Payseno, 782 F.2d 832, 837 (9th Cir. 1986) 

(holding that the district court’s failure to issue a specific unanimity instruction 

warranted reversal due to the possibility of jury confusion).  

 The Supreme Court requires jurors to unanimously agree on the precise 

incidences of a crime before convicting; an “either/or” approach is insufficient. See, 

e.g., Schad v. Arizona, 501 U.S. 624, 651 (1991) (Scalia, J., concurring) (“We would 

not permit, for example, an indictment charging that the defendant assaulted either 

X on Tuesday or Y on Wednesday, despite the ‘moral equivalence’ of those two 

acts.”). Fundamentally, the government may not define a crime “in ways that would 

permit juries to convict while disagreeing about means, at least where that 

definition risks serious unfairness and lacks support in history or tradition.” 
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Richardson, 526 U.S. at 820. Courts look to the statutory text, applicable legislative 

history, and any other cases interpreting the statute to decide this question.  

The plain language and structure of § 1204 supports the conclusion that removal 

and retention are separate crimes and thus Nixon’s indictment was duplicitous. 

Here, the statute provides that “[w]hoever removes a child from the United States, 

or attempts to do so, or retains a child (who has been in the United States) outside 

the United States with intent to obstruct the lawful exercise of parental rights shall 

be fined under this title or imprisoned not more than 3 years, or both.” 18 U.S.C. 

§ 1204(a). The “attempts to do so” clause of the statute only modifies the “removes” 

offense of the statute. The “attempts” clause was added by an amendment nearly 

ten years after the IPKCA’s enactment, further indicating that its modification of 

only one of the two statutory terms was a deliberate choice by Congress. 

Prosecutorial Remedies and Tools Against the Exploitation of Children Today Act of 

2003 (Protect Act), Pub. L. No. 108–21, 117 Stat. 650 (2003) (“[§ 1204] is amended 

. . . by inserting ‘, or attempts to do so,’ before ‘or retains’.”). Attempts are 

themselves separate crimes with different elements from the substantive crime. See 

James v. United States, 550 U.S. 192, 197 (2007), overruled on other grounds by 

Johnson v. United States, 135 S. Ct. 2251 (2015). Congress sandwiched a stand-

alone crime in between two other methods of committing it, signaling that  “remove” 

and “retain” should be treated as separate offenses. 

Finally, while the legislative history and lack of cases interpreting § 1204 do not 

shed light on whether Congress affirmatively intended removal and retention to 
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constitute one crime or two, there is no indication from any source that history or 

tradition would permit juries to convict in the absence of unanimous agreement as 

to what the defendant actually did. Richardson, 526 U.S. at 820. Construing the 

statute as the district court did here not only risked, but effected, grave unfairness 

to Nixon who is entitled to a unanimous verdict. In such situations, even if the 

statutory construction did not yield two separate crimes, due process nonetheless 

would warrant reversal. Id. (noting that arguments in favor of interpreting the 

statute as means rather than elements do not outweigh due process concerns).    

B. The district court’s erroneous interpretation of the IPKCA caused it to 

improperly instruct the jury and deny Nixon’s motion for a judgment of 

acquittal.   

 

The district court erred in affirmatively telling the jury that G.G. had parental 

rights as a matter of law, (R.106 at 21), and, as a result, the government failed to 

prove every element of the crime beyond a reasonable doubt. Mullaney v. Wilbur, 

421 U.S. 684, 698–99 (1975) (holding that a state may not release the prosecution of 

its burden of proving the elements of a crime by creating a presumption as to an 

element of a crime). As noted above, this Court reviews jury instruction questions 

de novo; it also reviews challenges to the sufficiency of the evidence de novo, 

viewing the evidence in the light most favorable to the government. United States v. 

Peterson, 823 F.3d 1113, 1120 (7th Cir. 2016). Notwithstanding this substantial 

burden, however, this Court will vacate a conviction when no rational jury could 

have found the defendant guilty beyond a reasonable doubt. United States v. Johns, 

686 F.3d 438, 446 (7th Cir. 2012).  
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 The state no-contact order against G.G. in place at the time of Nixon’s flight 

meant that G.G. did not have parental rights as defined by the IPKCA. See 18 

U.S.C. § 1204(b)(2).  Specifically, the IPKCA defines “parental rights” as “the right 

to physical custody of the child.” Id. (emphasis added). Although the statute also 

provides that those custody rights may arise in a variety of ways (by contract, by 

operation of law, or by court order) and may be joint or sole, it does not waver from 

the threshold requirement that the parent have the right to physical custody. 

The government argued that because parental rights may arise by operation of 

law and because in its view Illinois state law confers “parental rights” on a parent 

until they are formally, permanently, and fully terminated, the defense misplaced 

reliance on the definition of the term that Congress affirmatively chose. (R.99 at 3) 

(referring to Illinois law generally without citing to any specific statute). The 

district court agreed with the government, stating that it did not “equate barring 

contact with revoking or restricting parental rights,” (12/14/16 Trial Tr. 162), and 

that it believed that the state court’s no-contact order fell “outside the scope” of 

§ 1204. (12/14/16 Trial Tr. 168–69).  

 This was a flawed result for at least four reasons. First, it ignores the IPKCA’s 

unequivocal language, which permits “parental rights” to be defined by “court 

order.” Far from being “outside the scope” of the § 1204(b) definition, court orders 

were an express source of determining these rights, and such an order was in place 

in Nixon’s case at the time she fled to Canada. Second, the government and district 

court’s reasoning ignores that Congress decided to define “parental rights” as 
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“physical custody.” Congress would not choose a narrow definition of the term only 

to have it gutted by one of the means of establishing it (i.e., by operation of law via a 

state statute). Third, and relatedly, it gives absolute priority to one of the methods 

Congress identified (“operation of law”), another unintended result of the district 

court’s approach. State law would then always trump federal law and would render 

the federal definition superfluous. Fourth, the district court’s interpretation leads to 

absurd and unfair results. The government could prosecute a woman even when her 

ex-husband was a “deadbeat dad” who had never been involved in the child’s life. 

Given that this absentee father still technically had parental rights under state law, 

this woman could be prosecuted and imprisoned, a result directly at odds with the 

express language in the IPKCA and its underlying intent to be a remedy of last 

resort. 

By instructing the jury that, as a matter of law, G.G. had parental rights at the 

time Nixon fled to Canada, (R.106 at 21), the district court told the jury to decide 

the case in a legally incorrect way. And, because the district court misinterpreted 

the statute, it denied (though as a “close call” (12/19/16 Trial Tr. 214)), Nixon’s 

motion for a judgment of acquittal. Nixon could not have knowingly “removed” S.N.-

G. with the intent to obstruct G.G.’s parental rights under the statute because they 

did not exist at the time.7 Obstruction does not occur even if the fleeing party 

                                                 
7 Additionally, Nixon did not believe that Illinois was the proper jurisdictional forum for the 

custody case, which also ties to her lack of knowing intent. (12/19/16 Trial Tr. 36–38.) Nixon 

had learned that custody claims cannot lie in Illinois unless the parties have resided in 

there for six months. At the time of flight, Nixon and S.N.-G. had been living in Canada for 

two years and had only returned to the Urbana two to three months before the custody 

issues arose in the state proceedings. (12/19/16 Trial Tr. 68–69.) 



 

33 

anticipates a future court order will grant parental rights to another. See, e.g., 

United States v. Miller, No. 2:11-CR-161-1, 2012 WL 3192739, at *2 (D. Vt. Aug. 7, 

2012) (“While it is likely that many if not most parental kidnapping cases will affect 

the exercise of future or anticipated parental rights . . . the statute criminalizes the 

intent generally to obstruct the lawful exercise of those existing parental rights.”) 

(emphasis added). An impending order cannot “possibly be probative of [the 

father’s] rights ‘at the time that [the defendant] went to Canada with her [child].’” 

United States v. Miller, 626 F.3d 682, 688 (2d Cir. 2010). Because the government 

did not even endeavor to prove that G.G. had parental rights at the time of 

removal—a crucial element of the offense—it failed to prove its case beyond a 

reasonable doubt. Therefore, the district court should have granted Nixon’s Rule 29 

motion.   

III. The district court improperly excluded lay and expert witness testimony crucial 

to Nixon’s reasonable belief that S.N.-G. had been abused, effectively depriving 

her of her affirmative defense. 
 

The district court completely excluded five of the defense’s proposed eight 

witnesses and severely limited the other three; consequently, only one testified. All 

would have testified to facts pertinent to a key issue: whether Nixon reasonably 

believed she was fleeing an incidence or pattern of domestic abuse. The wholesale 

absence of these witnesses crippled Nixon’s ability to assert her affirmative defense, 

essentially depriving her of her right to present her defense and her right to a fair 

trial. See Chambers v. Mississippi, 410 U.S. 284, 302–03 (1973) (holding the 

exclusion of critical evidence could so fundamentally impact a defendant’s ability to 
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assert their defense as to deny them the constitutional right to a fair trial); see also 

Washington v. Texas, 388 U.S. 14, 19 (1967) (characterizing the “right to offer the 

testimony of witnesses” as the “right to present a defense” and a “fundamental 

element of due process.”). Although the standard of review for evidentiary rulings is 

typically for abuse of discretion, this Court reviews them de novo where they impact 

constitutional rights. See United States v. Saunders, 973 F.2d 1354, 1358 (7th Cir. 

1992) (de novo review of whether evidence impacted Sixth Amendment 

confrontation rights); United States v. Gentile, 816 F.2d 1157, 1161 (7th Cir. 1987) 

(de novo review applicable when an evidentiary ruling impacts Fifth Amendment 

rights).  

A. The district court erroneously barred the testimony of Nixon’s expert 

witnesses regarding the impact of her post-traumatic stress disorder on the 

reasonableness of her belief regarding domestic violence. 

 

The standard for the affirmative defense was whether Nixon reasonably believed 

she was fleeing domestic violence. (R.91 at 4; R.52 at 30.) Nixon had significant 

evidence showing she suffered from ongoing post-traumatic stress disorder (“PTSD”) 

during the relevant time frame, which the district court excluded: completely 

barring testimony by Drs. Virginia Chow and Marti Loring and severely limiting 

that of Terri McKean, Nixon’s therapist at the time. (R.80 1–4; R.66 at 1.) If 

allowed, all three would have testified to Nixon’s chronic PTSD and its effect on her 

perception of domestic violence.  

In its brief analysis of this proposed testimony, the district court erred in three 

ways: (1) it mistakenly viewed it as an attempt to sneak in a diminished capacity 
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defense, rather than as an attempt to contextualize her reasonable belief, an 

element of her affirmative defense; (2) it found it irrelevant to Nixon’s defense, even 

though courts routinely admit PTSD evidence when a person’s reasonable belief is 

at issue; and (3) it overweighed the potential for juror confusion and overcorrected 

by completely excluding the evidence rather than implementing prophylactic 

measures such as limiting instructions.  

1. The district court mistakenly characterized Nixon’s expert witnesses as a 

backdoor attempt to introduce a diminished capacity defense.  

 

Nixon offered her witnesses to contextualize the reasonableness of her belief that 

G.G. sexually abused S.N.-G., not to establish a diminished capacity defense. The 

two inquiries are different. Com. v. Pitts, 740 A.2d 726, 734 (Pa. Super. Ct. 1999) 

(holding although PTSD is not a defense to attempted murder, it speaks to the 

reasonable belief requirement of self-defense); see also State v. Hines, 696 A.2d 780, 

787 (N.J. Super. Ct. App. Div. 1997) (holding that an expert’s testimony regarding 

the defendant’s PTSD would lend credibility to the reasonableness of her belief); see 

also People v. Hadnot, No. D055164, 2010 WL 2053365, at *25 (Cal. Ct. App. May 

25, 2010) (finding psychological evidence of PTSD relevant in “the determination of 

both the subjective existence and objective reasonableness of a defendant's belief in 

the need to defend herself”).   

2. Because courts routinely address the effect of past abuse on reasonable 

belief in analogous contexts, the district court erred in finding Nixon’s 

proposed evidence irrelevant.   

 

Courts routinely admit proof of PTSD in cases involving a party’s reasonable 

belief, easily surpassing the minimal evidentiary standard for relevance. Fed. R. 
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Evid. 401; see supra Part III.A.1.8 Loring and Chow would have testified that Nixon 

suffered from chronic PTSD when Nixon removed S.N.-G. to Canada. Not only does 

this evidence directly impact her reasonable belief, it also increases the probability 

that she, as a past victim of abuse with PTSD, would perceive abuse differently 

than someone without PTSD. (10/31/16 Hr’g Tr. 13–14, 35.)  

Underlying the district court’s relevance ruling was its belief that these experts 

had worked with Nixon before or after July 2015, when she fled to Canada. (R.66 at 

8–10) (excluding Loring because she worked with Nixon in April 2016); (R.80 at 1–

2) (excluding Chow for the same reasoning). This Court has held, however, that 

experts may testify based on the opinions of other experts who examined the 

subject. Walker v. Soo Line R. Co., 208 F.3d 581, 589 (7th Cir. 2000). A district court 

commits reversible error when it bars an expert “who reasonably relied on the 

expert opinions of specialists who also examined [the subject]” and when the 

expert’s conclusion that the subject suffered from PTSD “was a professional opinion 

that the jury had the right to consider.” Id. Here, Loring testified that she relied on 

accounts from others who had evaluated Nixon prior to the alleged offense, and 

prior to her criminal trial. (R.53 at 14–15.)  For example, Loring relied in part on 

her interview of Teri McKean, a therapist, who diagnosed Nixon with PTSD in May 

2015, just months before her custody trial. (R.53 at 14.) The government’s expert 

                                                 
8 Similarly, courts often admit evidence of Battered Woman’s Syndrome to contextualize 

reasonable belief. See, e.g., Nixon v. United States, 728 A.2d 582, 589 (D.C. 1999), adhered 
to on denial of reh’g, 736 A.2d 1031 (D.C. 1999); State v. Allery, 682 P.2d 312, 316 (Wash. 

1984) (en banc); Smith v. State, 277 S.E.2d 678, 683 (Ga. 1981); Ibn-Tamas v. United 
States, 407 A.2d 626, 639 (D.C. 1979). 
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even agreed that such evidence corroborating Nixon’s PTSD before the criminal 

trial gave credence to its genuineness because it obviates an incentive to malinger. 

(11/7/16 Hr’g Tr. 83–84.) Essential to her affirmative defense, Nixon’s PTSD was far 

from irrelevant.  

The district court further conflated expert credibility with relevance. Despite 

finding Loring a qualified expert who had used a reliable methodology (R.66 at 3, 6), 

the district court found Loring’s testimony irrelevant because she had conducted 

clinical interviews, which relied on self-reporting (R.66 at 8–10). Given the trial 

setting, the district court believed a forensic interview was required to ferret out 

any motivation to “manipulate or skew the evaluation in a way which benefits” her. 

(R.66 at 8–10.) But having deemed Loring a qualified expert with sound 

methodologies, the district court should have recognized Loring’s ability to separate 

the wheat from the chaff in this regard. And, in fact, she had. Loring’s testimony 

demonstrated she had accounted for malingering. She not only confronted Nixon 

with inconsistencies in her statements during her sessions with her, she also 

interviewed collateral witnesses before ultimately diagnosing Nixon with PTSD. 

(10/31/16 Hr’g Tr. 77, 83.) Additionally, Loring was an experienced expert witness 

in diagnosing trauma for the purposes of a trial; she had testified approximately 

165 times before. (10/31/16 Hr’g Tr. 50–51.) Given the district court’s own findings 

regarding Loring’s qualifications, her extensive experience, and the obvious 

relevance of PTSD to Nixon’s reasonable belief, the district court should have 

permitted this evidence. 
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3. The district court’s concerns regarding jury confusion were misplaced and, 

even if pertinent, should have been addressed through less drastic means. 

 

The district court’s fallback position was its concern over “jury confusion,” which 

it used as a catch-all for the sorts of perceived maladies addressed elsewhere in this 

brief: (1) back-dooring evidence of S.N.-G.’s sexual abuse, which it considered 

hearsay, see infra Section III.B; and (2) back-dooring a diminished capacity defense 

through “irrelevant” PTSD evidence, (R.66 at 11); see supra Section III.A.1–2. In 

truth, far from fomenting confusion, evidence regarding S.N.-G.’s abuse and Nixon’s 

past trauma would have provided important context for the jury, without which it 

could not fully understand the nature of Nixon’s affirmative defense. 

But even had the court’s fears of juror confusion been well-founded, it used an 

axe when it should have used a scalpel. Prophylactic measures like limiting 

instructions or tailored-examination inquiries go a long way to eliminating concerns 

about juror confusion. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 596 

(1993) (reasoning that “[v]igorous cross-examination, presentation of contrary 

evidence, and careful instruction” rather than “wholesale exclusion” are “the 

appropriate safeguards”). The district court should have trusted the two 

experienced prosecutors to ably cross-examine these witnesses, or chosen to limit 

Loring and Chow’s testimony through an instruction. Instead, it stymied the jury’s 

fact-finding role, choosing to completely exclude two crucial defense experts.  

B. The district court improperly excluded Nixon’s lay and expert witness 

testimony regarding S.N.-G.’s claims of abuse, which was vital to her 

affirmative defense. 
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The district court excluded nearly all of Nixon’s evidence regarding S.N.-G.’s 

abuse allegations, leaving Nixon with only her own testimony to establish the 

reason for her flight. The district court fully excluded the lay witness testimony of 

S.N.-G.’s pediatrician, Dr. Kathleen Buetow; S.N.-G.’s kindergarten counselor, 

Debra Poblano; and the counselor to whom S.N.-G. was referred post-allegation, 

Meghan Murphy. The district court erred in excluding these witnesses for four 

reasons. First, Nixon’s lay witnesses’ testimony served non-hearsay purposes. 

Second, Buetow’s testimony should have at least been admitted under the Rule 

803(4) hearsay exception for medical diagnosis or treatment because her 

conversations with S.N.-G. were directly probative of her treatment and diagnosis of 

a victim of sexual abuse. Third, the district court never conducted a true Rule 403 

balancing test in finding the testimony prejudicial due to its potential for jury 

confusion—by itself reversible error. Fourth, and finally, the district court erred in 

completely excluding these witnesses.  

In addition to completely barring the lay witness testimony, the court severely 

limited the expert testimony of Buetow and Murphy regarding S.N.-G.’s alleged 

abuse, to the point where neither expert testified. First, the district court 

mistakenly viewed this testimony as a circumvention of its prior hearsay rulings. 

(A.51.) Second, as with the lay witness testimony, the district court failed to conduct 

any Rule 403 balancing before excluding it. Finally, the district court misapplied 

the standard used for expert witness limitations in similar cases. 
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1. The district court improperly excluded three of Nixon’s essential lay 

witnesses.  

 

a. The witnesses should not have been excluded on hearsay grounds 

because their testimony was not offered for the truth of the matter 

asserted. 

 

Nixon’s witnesses’ testimony was not offered to prove that S.N.-G. had actually 

been abused. Rather, Nixon offered this testimony to show that a similarly situated 

person would have reasonably believed that abuse occurred, see Fed. R. Evid. 

801(c)(2), and that there existed a basis for the authorities’ subsequent 

investigations, which courts have found to be another non-hearsay purpose. See, 

e.g., United States v. Running Horse, 175 F.3d 635, 638 (8th Cir. 1999) (testimony 

offered to assist the jury in understanding the origin of an abuse investigation); 

United States v. Espinosa, 585 F.3d 418, 433 (8th Cir. 2009) (testimony offered to 

show that the conversations happened and to show a witness’s subsequent actions). 

Each of the excluded witnesses had engaged in conversations with S.N.-G. and 

formed a belief that she had been sexually abused by G.G., and at least two had 

reported their findings to others. (See A.19–20) (Murphy’s proposed testimony that 

she had counseled S.N.-G. on two occasions and found S.N.-G.’s abuse allegations to 

be credible); (A.18) (Poblano’s proposed testimony that she had met with S.N.-G. on 

two occasions and found S.N.-G. had been the victim of sexual abuse, which she 

reported to DCFS); (A.18–19) (Buetow’s proposed testimony that she examined 

S.N.-G. on two separate occasions and found S.N.-G. had been sexually abused, 

which she reported to DCFS and the University of Illinois police). Because these 

witnesses reported that, in their professional assessments, S.N.-G. had suffered 
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abuse, and because both Buetow and Poblano had alerted authorities to the abuse, 

it would have been just one small evidentiary step for Nixon to call these witnesses 

to show that Nixon herself was aware of these assessments and reports. If she was 

aware of the reports, then she could have more easily established the 

reasonableness of her belief that abuse happened.  

In short, whether the abuse actually occurred was irrelevant. What mattered 

most to Nixon’s defense was that she was on notice that three separate medical and 

psychological professionals determined that S.N.-G. had been abused and two had 

reported this to the authorities. Her awareness proves that she was fleeing what 

she reasonably believed was an incidence or pattern of domestic violence. 

b. Even if the testimony was hearsay, Dr. Buetow’s testimony should 

have been allowed under the Rule 803(4) exception for medical 

diagnosis or treatment.  

 

Alternatively, Buetow’s testimony should have been admitted under the Rule 

803(4) hearsay exception for statements made for medical diagnosis or treatment, 

an argument the district court discounted because it could not discern the diagnosis 

or treatment involved in Buetow’s examination. (A.46); see Fed. R. Evid. 803(4). 

However, this Court has found that treatment may require “attention not only to 

the physical manifestations of trauma but to the psychological ones as well,” in 

allowing the testimony of a physician regarding a victim’s identification of her 

abuser. United States v. Cherry, 938 F.2d 748, 757 (7th Cir. 1991) (noting that 

other circuits admit such testimony concerning child sexual abuse victims’ 

descriptions of their abuse).  
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Courts that have closely examined this issue have acknowledged that the logical 

first step in treating sexual abuse is identifying the abuser, removing the victim 

from that person, and executing state-mandated reporting requirements. United 

States v. Tome, 61 F.3d 1446, 1450 (10th Cir. 1995) (finding a doctor’s treatment of 

sexual abuse may include “special therapy or counseling and instruct[ing] the 

victim to remove herself from the dangerous environment by leaving the home and 

seeking shelter elsewhere.”); United States v. Peneaux, 432 F.3d 882, 893–94 (8th 

Cir. 2005) (finding that statements of a child victim identifying a family member as 

the abuser “‘are reasonably pertinent’ to treatment or diagnosis” in part because 

“such a statement may be relevant to prevent future occurrences of abuse and to the 

medical safety of the child.”). Additionally, the Eighth Circuit explicitly highlighted 

how central a doctor’s reporting of abuse is to a child’s treatment plan, noting the 

state’s need “to prevent an abused child from being returned to an environment 

where the child cannot be adequately protected from recurrent abuse.” Peneaux, 

432 F.3d 882 at 894.9   

Because Buetow’s conversations with S.N.-G. were relevant to her diagnosing 

S.N.-G. as a victim of sexual abuse, and because her reporting these allegations to 

the requisite authorities ensured that S.N.-G. was removed from the abusive 

                                                 
9 Perplexingly, the district court devoted more than a page of its opinion quoting the 

Peneaux decision, including its recitation of the many ways that identifying an abuser aids 

in diagnosis in treatment, but then abruptly concluded that it “agree[d] with the 

government that it is questionable whether such statements were pertinent to any 

treatment.” (A.46–47) (opining that “Defendant had [S.N.-G.] make the statements [to 

Buetow] to get another mandated reporter on the record.”). 



 

43 

environment, her testimony on these matters should have been allowed under Rule 

803(4). 

c. The district court erred in finding the testimony of Nixon’s lay 

witnesses more prejudicial than probative by misapplying the Rule 403 

balancing test.  

 

In the alternative, the district court held that even if the evidence were not 

inadmissible hearsay, it should be excluded under Rule 403 as more prejudicial 

than probative. The district court, however, never weighed the potential probative 

value of the evidence for Nixon and never considered alternatives to fully excluding 

the evidence where it found prejudice. (A.42; A.47.) This Court has repeatedly held 

that “a district court commits error by not clearly articulating its Rule 403 

rationale.” United States v. Miller, 688 F.3d 322, 327 (7th Cir. 2012). Even “[a] pro-

forma recitation of the Rule 403 balancing test” is not sufficient as it “does not allow 

an appellate court to conduct a proper review of the district court's analysis.” United 

States v. Loughry, 660 F.3d 965, 972 (7th Cir. 2011). In fact, conducting only a 

“perfunctory” analysis “may in itself be grounds for reversal.” United States v. 

Ciesiolka, 614 F.3d 347, 357 (7th Cir. 2010). Here, the district court considered Rule 

403 on several occasions, but each time performed no more than a “perfunctory” 

analysis.  

The sum total of the district court’s Rule 403 analysis with respect to three 

critical witnesses—Poblano, Murphy, and Buetow—was that their statements 

“would be more prejudicial than probative under Rule 403 because it would 

needlessly confuse the issues and mislead the jury, along with potentially 
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presenting cumulative evidence.” (A.42); but cf. Fed. R. Evid. 403 (requiring 

evidence to be substantially more prejudicial than probative before it may be 

excluded). The district court did not elaborate on what aspects of the testimony 

might confuse a jury and nowhere did it consider the probative value of this 

testimony for Nixon’s defense. It likewise did not consider the weight of Nixon’s 

excluded evidence, especially in contrast to the few bits of evidence it allowed. The 

testimony of professional adults with experience in both childcare and, specifically, 

sexual abuse cases, has significant probative value and could not be replaced by 

testimony from the defendant or the child victim, which is all that remained of 

Nixon’s case after the district court’s rulings. (A.42, n.4.) Worse, the district court 

then curtailed Nixon’s own testimony, forbidding her to testify as to her 

conversations with these professionals that directly informed her belief that S.N.-G. 

was being abused. (A.41–42.)  

When Nixon opted not to call her daughter to the stand during her case-in-chief, 

the government called her as a rebuttal witness. There, as anticipated before trial 

(A.30), S.N.-G. testified that she had not suffered abuse and that her mother had 

told her to say that she had (12/19/16 Trial Tr. 163–175). Here, again, the testimony 

of witnesses such as Buetow, Poblano, and Murphy would have been vital. 

Specifically, S.N.-G.’s original reporting of abuse happened when she was very 

young but was found credible by three separate treatment professionals; this 

testimony would have contextualized S.N.-G.’s testimony, especially given her age.  

Nelson v. Farrey, 874 F.2d 1222, 1230 (7th Cir. 1989) (noting that cross-
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examination of a child is not “a more effective method of discovering the truth than 

listening to and weighing the testimony of a competent psychologist who 

interviewed the child”). Finally, it is worth emphasizing that the applicable 

standard was one of reasonable belief; the testimony of qualified adult witnesses to 

the fact that they also believed abuse occurred and had informed Nixon of this, 

would have been extremely relevant to establishing Nixon’s own belief.   

Not only did the district court wholly fail to evaluate the probative value of this 

evidence, it overstated and misapplied the prejudice analysis. Relying primarily on 

the state custody court’s analysis of prejudice arising from Buetow’s testimony, the 

district court failed to recognize the patent differences between Buetow’s testimony 

in that custody case, (see, e.g., A.49), versus her proposed testimony in Nixon’s 

criminal trial.  

At Nixon’s criminal trial, Buetow would have offered lay testimony. (See A.34) 

(examining Buetow’s potential testimony separately in lay and expert capacities). 

As such, the jury should have been the arbiters of her credibility. United States v. 

Bileck, 776 F.2d 195, 197 (7th Cir. 1985). What is more, Buetow’s role was not to 

show abuse occurred, but rather to shed light on Nixon’s reasonable belief. (R.91 at 

5.) In contrast, the state court proceedings served a very different role—

ascertaining whether abuse actually occurred for custody purposes—with a very 

different factfinder, a judge. Over and over, the district court erroneously accorded 

near-dispositive weight to a state court’s findings on a completely different question, 
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animated only by its intent to avoid a “trial within a trial.”10 (A.46–47, n.5) (district 

court stating that “Judge Arnold Blockman is a well-respected and esteemed jurist 

in the State of Illinois, particularly on matters concerning family law,” citing 

Blockman’s faculty profile, and finding his rulings “worthy of attention”); (see also 

12/13/16 Trial Tr. 4, 13, 64–65.) (“We’re not going to review the child custody 

battle”; “We’re not retrying the custody fight”; “the Court has specifically, time and 

time again, said it does not want to have a trial within a trial.”).  The district court 

not only failed to properly apply the Rule 403 balancing test, it misunderstood both 

the nature of the affirmative defense and its own role as a gatekeeper.   

d. The district court should have considered alternatives to complete 

exclusion, a drastic measure that irreparably harmed Nixon’s defense.  

 

The district court never considered alternatives to outright exclusion of the 

evidence, such as a limiting instruction. Both this Court and the Supreme Court 

have emphasized the utility of limiting instructions in countering potential 

prejudice and advocated their use. Huddleston v. United States, 485 U.S. 681, 691–

92 (1988); United States v. Jackson, 886 F.2d 838, 848 (7th Cir. 1989). Here, the 

district court could have remedied its concerns about jury confusion and a “trial 

within a trial” through a limiting instruction, informing the jury that it may only 

consider the testimony of Nixon’s witnesses for the purposes of assessing her 

                                                 
10 One particularly pertinent example is the district court’s use and misunderstanding of 

Dr. Appleton’s report. The district court cited Appleton’s finding that Nixon “appear[ed] to 

have developed a shared psychosis [with S.N.-G.] where G.G. is believed to have abused 

[S.N.-G].” as a reason to exclude Nixon’s witnesses as incredible. (A.49.) Whereas 

Appleton’s report hurt Nixon in the custody case, it should only have helped her criminal 

case, where the essential question was whether Nixon believed abuse occurred.   
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affirmative defense. Instructions like this, which both this Court and the Supreme 

Court have endorsed, are reasonable measures that courts often take to allow 

relevant evidence while avoiding undue prejudice. However, the district court failed 

to even consider such a measure in its barebones application of the Rule 403 

balancing test. 

2. The district court wrongly curtailed the scope of Nixon’s expert witnesses’ 

testimony based on its prior rulings and misapplied the accepted 

standards for limiting such expert testimony.  

 

In addition to excluding Nixon’s lay witnesses regarding abuse, the district court 

severely truncated the expert testimony of Buetow and Murphy, finding their 

testimony would be an impermissible “circumvention” of the court’s prior 

evidentiary rulings and confusing to the jury. (A.51.) Both women were qualified in 

the area of child sexual abuse and disclosures, and would have testified to their 

2014–2015 diagnoses of S.N.-G. as an abuse victim. (A.50.) The district court first 

found their testimony to be hearsay. Second, the district court found that permitting 

their testimony would be an improper end-run around its prior rulings excluding 

similar testimony on hearsay grounds. Finally, the district court again mentioned—

but never applied—the Rule 403 balancing test.  

a. The proposed evidence was neither hearsay nor an improper 

circumvention of prior hearsay rulings.  

 

First, this testimony was not hearsay or, at a minimum, fell within the hearsay 

exception under Rule 804(3), as discussed above. See supra Part II.B.1.a-b. Second, 

permitting Nixon’s experts to testify in this context was not an improper 

“circumvention” of the court’s earlier rulings. The court’s circumvention rationale 
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was directly at odds with the en banc decision it cited. (A.51) (citing Boim v. Holy 

Lands Found. For Relief & Dev., 549 F.3d 685, 704 (7th Cir. 2008)). The snippet 

from Boim the district court referenced was actually language from the vacated 

panel opinion, which the en banc Court had quoted in order to expressly retreat 

from it. Id. (quoting the vacated panel opinion and finding the panel’s approach of 

narrowing expert testimony to only that which would otherwise be admissible 

“would be a crippling limitation because experts don’t characteristically base their 

expert judgments on legally admissible evidence”; thus “the rules of evidence are 

not intended for the guidance of experts.”).  

Here, Buetow and Murphy’s conversations with S.N.-G. were precisely the type 

of evidence contemplated by Rule 703 and this Court’s en banc opinion in Boim. See 

Fed. R. Evid. 703 Adv. Notes. (“[A] physician in his own practice bases his diagnosis 

on information from numerous sources and of considerable variety, including 

statements by patients and relatives.”); Boim, 549 F.3d at 704. 

b. The district court failed to properly apply the Rule 403 balancing test 

in excluding the expert testimony.  

 

Although the district court recognized that expert testimony is subject to the 

Rule 403 balancing test, it never actually performed it. (A.50–51.) Presumably 

referencing the prejudice prong of Rule 403, the district court mentioned in passing 

that it agreed with the state court judge’s concern with perceived incredulity and 

lack of trustworthiness of S.N.-G.’s claims of abuse. (A.51.) But assessing credibility 

and trustworthiness is a jury’s core competency and duty, and these are tasks a 

district court may not assume in its stead. Smith v. Ford Motor Co., 215 F.3d 713, 
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719 (7th Cir. 2000) (finding that “the question of whether the expert is credible or 

whether his or her theories are correct” is a factual question for the jury and that 

the judge may determine only “whether expert testimony is pertinent” and whether 

the expert’s methodology is sound). Rule 403 exists to exclude evidence that foments 

confusion or encourages emotionally charged decision making, criteria the court 

never expressly considered when ruling on the admissibility of Nixon’s experts. 

(A.51.) Given that the district court found both experts qualified to testify, their 

testimony should have been allowed. (A.51.)  

Finally, the district court was obligated to examine the probative value of this 

evidence and did not. Whether experts such as a doctor and counselor believed the 

abuse allegations was obviously relevant to whether Nixon could have reasonably 

believed it as well. 

c. The court’s limitations were overly restrictive and did not conform to 

accepted expert limitations.  

 

In the end, the district court held that these experts could testify only about 

their general knowledge of abuse victims but prevented them from expressing any 

conclusions or testifying as to any specifics regarding S.N.-G. (A.51.) As it had in 

other instances, see supra pages 24 and 48, the district court in ruling relied on case 

law that counseled a very different result. See United States v. Johns, 15 F.3d 740, 

743 (8th Cir. 1994) (allowing the expert to “inform the jury of characteristics of 

sexually abused children and describe the characteristics exhibited by the alleged 

victim.”). At a minimum, Buetow and Murphy should have been allowed to testify 

regarding S.N.-G.’s demeanor and compare it to their generalized knowledge about 
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abuse victims. Murphy in particular relied on exactly the kind of evidence 

contemplated by the Eighth Circuit in Johns, using S.N.-G.’s characteristics and 

behavior (finding her demeanor fearful and scared) to diagnose her as a sexual 

abuse victim (concluding S.N.-G. was being “back to that moment”). (A.20.) This 

restriction essentially made the expert testimony worthless for Nixon’s defense and 

she ultimately called neither witness.  

IV. Even if the above errors are individually harmless, taken together they deprived 

Nixon of her statutorily provided affirmative defense and should therefore be 

reversed as cumulative error. 

 

The district court committed errors that significantly undercut Nixon’s ability to 

present her affirmative defense, essentially depriving her of it altogether. These 

errors, taken together, denied Nixon a fair trial. United States v. Allen, 269 F.3d 

842, 847 (7th Cir. 2001) (finding that “[c]umulative errors, while individually 

harmless, when taken together can prejudice a defendant as much as a single 

reversible error and violate a defendant's right to due process of law”). A defendant 

need only show: (1) at least two errors were committed during trial; and (2) these 

errors undermined the fairness of the trial. United States v. Adams, 628 F.3d 407, 

419 (7th Cir. 2010). In conducting this analysis, this Court examines the “nature 

and number of errors committed, the interrelationship and combined effect of the 

errors, how the trial court handled the errors, and the strength of the prosecution’s 

case.” Id.  

 These factors weigh in Nixon’s favor. The district court continually 

misunderstood the nature of the affirmative defense and misinterpreted the statute, 
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resulting in error after error that severely limited Nixon’s ability to substantively 

assert that defense. First, the district court misdefined “domestic violence,” 

depriving Nixon of the ability to fully demonstrate the reasons for her flight with 

S.N.-G. Second, in misinterpreting the statute’s “remove” and “retain” elements and 

its definition of “parental rights,” the district court: (1) failed to provide a specific 

unanimity instruction to cure Nixon’s duplicitous charge; (2) erroneously asserted 

that G.G. had parental rights as a matter of law; and (3) wrongly denied Nixon’s 

Rule 29 motion, in turn lowering the prosecution’s burden. Third, the district court 

excluded much of Nixon’s evidence, including evidence that proved her reasonable 

belief that she was fleeing domestic violence and evidence of her PTSD that 

contextualized the reasonableness of this belief.  

These errors, taken together, deprived Nixon of her affirmative defense and 

lowered the government’s burden, stripping Nixon of her right to a fair trial.  
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CONCLUSION 

 

 For the foregoing reasons, Appellant respectfully requests that this Court vacate 

her conviction and remand with instructions to enter a judgment of acquittal or, at 

a minimum, remand for a new trial.  
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UHJDUG�WR�WKH�UHPRYDO��EXW�WKH��LQ�WHUPV�RI�WKH�OHJDO����

7+(�&2857���:DLW��ZDLW���6WRS��VWRS���,
P�

WU\LQJ�WR�WKLQN�DERXW�ZKDW�\RX�MXVW�VDLG��

6R�DUH�\RX�DUJXLQJ�WR�PH�WKDW�WKLV�WHPSRUDU\�

DJUHHG�RUGHU�E\��EHWZHHQ����DUH�\RX�VD\LQJ����DUH�\RX�

WU\LQJ�WR�WHOO�PH�WKDW�\RX�WKLQN�WKLV�RUGHU�OLPLWHG�RU�

UHVWULFWHG�*�*�
V��*HRUJH
V��SDUHQWDO�ULJKWV"��

05��+(1'(5621���8QGHU��XQGHU�WKLV�IHGHUDO�

VWDWXWH��EHFDXVH�WKH�ZRUG��SDUHQWDO�ULJKWV��LV�GHILQHG�LQ�

WKH�IHGHUDO�VWDWXWH����VR�,
P�QRW�WDONLQJ�DERXW�,OOLQRLV�

SDUHQWDO�ULJKWV���7KDW
V�D�GLIIHUHQW�PDWWHU���,W
V�KLV����

,��,�DJUHH�KLV�SDUHQWDO�ULJKWV�ZHUH�QRW�WHUPLQDWHG���

%XW��XQGHU�WKH�IHGHUDO�VWDWXWH��KH�GLG�QRW�KDYH�

A.88
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WKH�ULJKW�WR�SK\VLFDO�FXVWRG\�RI�WKH�FKLOG��

7+(�&2857���%XW�WKDW�FHUWDLQO\�FRXOG�QRW�KDYH�

EHHQ�-XGJH�%ORFNPDQ
V�LQWHQW���<RX
UH�QRW�WU\LQJ�WR�WHOO�

PH�WKDW��DUH�\RX"��

05��+(1'(5621���%XW�WKDW
V�ZKDW��WKDW
V�ZKDW�KH�

RUGHUHG���,�PHDQ��WKDW����DQG�ZKDW�IUXVWUDWHV�PH��,�

VXSSRVH��D�OLWWOH�ELW�LV�SDUW�RI�WKH�GHIHQVH�ZH�KDYH�

H[SODLQHG�WR�WKH�&RXUW����DQG�WKH�&RXUW�KDV�EDUUHG�DQG�

ZH
UH�WU\LQJ�WR�UHVSHFW�WKDW����LV�WKDW�ZH�FDQQRW�VKRZ�

WKDW��IRU�H[DPSOH��KLV�'HFHPEHU�RUGHU�ZDV�XQODZIXO���

5LJKW"��:H
UH�QRW�JRLQJ�WR�JHW�LQWR�WKDW���

7KLV�RUGHU��,�GRQ
W�ZDQW�WR�JHW�LQWR�LW��ZKDW�

KLV�LQWHQW�ZDV��ZKDW��\RX�NQRZ��ZKDW�KH�ZDV�WKLQNLQJ�ZKHQ�

KH��ZKHQ�KH�LPSRVHG�LW��

7KH�RUGHU�EDUV�FRQWDFW�EHWZHHQ�*HRUJH�DQG�KLV�

GDXJKWHU���,�GRQ
W�VHH�KRZ����

7+(�&2857���,�GRQ
W��,�GRQ
W�HTXDWH�EDUULQJ�

FRQWDFW�ZLWK�UHYRNLQJ�RU�UHVWULFWLQJ�SDUHQWDO�ULJKWV��

05��+(1'(5621���:HOO��LW�UHVWULFWV�WKH�ULJKW�WR�

SK\VLFDO�FXVWRG\�RI�WKH�FKLOG��,�WKLQN��DV�D�PDWWHU�RI�

FRPPRQ�VHQVH��

7+(�&2857���:HOO��,�GLVDJUHH���%XW��RND\��,�

XQGHUVWDQG�ZKDW�\RX
UH�VD\LQJ�QRZ���

05��+(1'(5621���6R��VR�WKDW
V�WKH�OHJDO�

DUJXPHQW���

A.89
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<RX�NQRZ��LI�\RX�GLVDJUHH�RQ�WKDW��WKHUH�DUH�

RWKHU�XVHV�IRU�WKLV�H[KLELW���)RU�H[DPSOH��ZH�QHHG�WR�

H[SODLQ�WR�WKH�MXU\�ZK\�6DUDK�UHPDLQHG�LQ�WKH�8QLWHG�

6WDWHV�IRU�DOO�WKDW�WLPH��

7+(�&2857���<HDK��,���

05��+(1'(5621���:H�QHHG�WR����

7+(�&2857���/HW�PH�FXW�WR�WKH�FKDVH��

05��+(1'(5621���<HDK��

7+(�&2857���,
P�QRW����,�UHFRJQL]H�WKLV�RUGHU���

7KLV�LV�WKH�RUGHU�,�WKRXJKW�LW�ZDV���,
P�QRW�FRQFHUQHG�

ZLWK�\RX�XVLQJ�WKLV�H[KLELW��VR��DV�IDU�DV�LW�EHLQJ�

WRWDOO\�EDQQHG��,
P�JRLQJ�WR�GHQ\�WKH�JRYHUQPHQW
V�

PRWLRQ���,����LW
V�D�SDUW�RI����LW
V�D�IDFW�WKDW�WRRN�

SODFH�LQ�WKH�FDVH��HW�FHWHUD��

0\�FRQFHUQ�LV�PRUH�WKDW�,�GRQ
W�ZDQW�WKH�MXU\�

WR�EH�XQGHU�WKH�LPSUHVVLRQ�WKDW�VRPHKRZ�WKLV�RUGHU�

WHUPLQDWHG��RU�UHVWULFWHG��*HRUJH
V�SDUHQWDO�ULJKWV��

EHFDXVH�WKDW
V�QRW�WKH�FDVH���

$QG�,�XQGHUVWDQG�ZKDW�\RX
UH�WU\LQJ�WR�GR���

<RX
UH�WU\LQJ�WR�ERRWVWUDS�ZKDW�-XGJH�%ORFNPDQ�GLG�DQG�

VD\���<HDK��EXW�QRZ�EHFDXVH�KH�GLG�WKLV�DFWLYLW\��DV�IDU�

DV�IHGHUDO�ODZ�LV�FRQFHUQHG��KH�UHVWULFWHG�*HRUJH
V�

SDUHQWDO�ULJKWV��VR��WKHUHIRUH��LW�ZDV�DOO�ULJKW�IRU�0UV��

1L[RQ�WR�WDNH�RII�ZLWK�6RSKLH����

,�GRQ
W�WKLQN�WKDW
V�ZKDW�WKH�LQWHQW�RI�WKLV�

A.90
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ZDV���7KHUH�ZHUH�RWKHU�RUGHUV�LQ�SODFH�DW�WKH�WLPH��VR�LW�

ZRXOG�EH�PLVOHDGLQJ��DQG�IRU�XV�WR�WKHQ�VWDUW�JRLQJ�

WKURXJK�WKH�RWKHU�RUGHUV�WKDW�-XGJH�%ORFNPDQ�HQWHUHG��

ZH
UH�QRZ�JHWWLQJ�LQWR�H[DFWO\�ZKHUH�,�GLGQ
W�ZDQW�WR�EH��

ZKLFK�LV�WZR�WKLQJV���:H
UH�UHWU\LQJ�WKH�FXVWRG\�ILJKW��

ZKLFK�,�DP�JRLQJ�WR�DEVROXWHO\��RQFH�DJDLQ��UHIXVH�WR�

SODFH�EHIRUH�WKH�MXU\��DQG�ZH�DUH��VRUW�RI��IDOOLQJ�

EDFNZDUGV�LQWR�KDYLQJ�WKH�MXU\�GHFLGH�ZKR�LV�WKH�EHWWHU�

SDUHQW����ZKLFK�RQH��ZKR�VKRXOG�KDYH�KDG�FXVWRG\����ZKLFK�

ZH
UH�DOVR�QRW�JRLQJ�WR�GR��

,�GRQ
W�KDYH�D�SUREOHP�ZLWK�\RX�XVLQJ�WKLV���

%XW����GLG�,�UHDG�WKDW����GLG�\RX�VXJJHVW�D�OLPLWLQJ�

LQVWUXFWLRQ��0UV��3HLUVRQ"��

06��3(,5621���<RXU�+RQRU��\HV���$QG�ZH�FDQ�

GUDIW�WKDW�DQG��DQG�WHQGHU�WKDW�WR�WKH�&RXUW���

%XW��EDVLFDOO\��ZKDW�ZH�ZRXOG����\RX�NQRZ��RII�

WKH�FXII��LW�ZRXOG�VD\�VRPHWKLQJ����

7+(�&2857���,�VHH�LW���/HW�PH�UHDG�WKLV�UHDO�

TXLFN��

06��3(,5621���:H�DOVR�WDONHG�WR�-XGJH�%ORFNPDQ�

RYHU�WKH�OXQFK�KRXU���+H
V�ZLOOLQJ�WR�FRPH�LQ�WR�FRXUW�LQ�

UHEXWWDO�DQG�H[SODLQ�H[DFWO\�ZKDW�WKH�FLUFXPVWDQFHV�RI�

WKLV�RUGHU�ZDV�DQG�WKDW�LW�GLG�QRW�WHUPLQDWH�RU�

UHVWULFW�LW�

7+(�&2857���,W�VHHPV�OLNH�ERWK�VLGHV�DUH�MXVW�

A.91
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DEVROXWHO\�GHWHUPLQHG�WR�EXOOGR]H�RYHU�PH�DQG�KHDG�

VWUDLJKW�IRU�D�ILJKW�DERXW����\RX�NQRZ��JHW�EDFN�LQWR�WKH�

FXVWRG\�ILJKW�LQ�6WDWH�&RXUW���7KDW
V�QRW�DQ�LVVXH���

:H
UH�QRW�JRLQJ�WR�KDYH�WKH�MXU\�GHFLGH�PDWWHUV�RI�ZKR�

VKRXOG�KDYH�EHHQ�WKH�EHWWHU�SDUHQW��ZKR�VKRXOG�KDYH�KDG�

FXVWRG\�ZKHQ��HW�FHWHUD���

,�WKLQN����ZHOO��QXPEHU�RQH��0U��+HQGHUVRQ��,
P�

JRLQJ�WR�OHW�\RX�XVH�WKLV���%XW��QXPEHU�WZR��KDYH�\RX�KDG�

D�FKDQFH�WR�UHDG�WKH�JRYHUQPHQW
V�PRWLRQ"��,�VKRXOG�KDYH�

DVNHG�\RX�WKDW�ULJKW�DW�WKH�EHJLQQLQJ���,
P�VRUU\��

05��+(1'(5621���%DVLFDOO\��\HV���,
YH�UHDG�LW�

TXLFNO\��EXW�,�GLG�UHDG�WKURXJK�LW���,I�WKHUH
V�D�

SDUWLFXODU�SDUW����

7+(�&2857���$OO�ULJKW���'R�\RX�WDNH����ZHOO��

\RX�SUREDEO\�GR��QRZ�WKDW�,
P�UHDGLQJ�LW�DQG�WKLQNLQJ�

DERXW�ZKDW�\RX�VDLG�HDUOLHU����EXW�GR�\RX�WDNH�LVVXH�ZLWK�

WKDW�OLPLWLQJ�LQVWUXFWLRQ"��

05��+(1'(5621���:KDW�SDJH�DUH�ZH�RQ"��

7+(�&2857���,
P�RQ�SDJH����DQG�LW�UHDGV���7KH�

JRYHUQPHQW�UHVSHFWIXOO\�UHTXHVWV�D�OLPLWLQJ�LQVWUXFWLRQ�

WKDW�VWDWHV��DV�D�PDWWHU�RI�ODZ��WKDW�'HIHQGDQW�([KLELW���

GRHV�QRW�WHUPLQDWH�RU�UHVWULFW�WKH�ODZIXO�SDUHQWDO�ULJKWV�

RI�*�*��IURP�WKH�WLPH�RI�WKLV�RUGHU�WKURXJK�WKH�DZDUG�RI�

FXVWRG\��LQFOXGLQJ�RQ�-XO\���WK�DQG�-XO\���WK���

$V�,�UHDG�WKLV�RUGHU��,�WKLQN�WKDW�WKDW�LV�DQ�

A.92
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DFFXUDWH�VWDWHPHQW�RI�WKH�ODZ��DQG�WR�WKH�H[WHQW�\RX
UH�

WU\LQJ�WR�ERRWVWUDS�WKDW�RUGHU�DQG�WKHQ�VKRHKRUQ�LW�LQWR�

IHGHUDO�ODZ�DQG�VD\�WKDW�WKLV�RUGHU��WKLV�WHPSRUDU\�

RUGHU��IHGHUDOO\�VXVSHQGHG�*�*�
V�SDUHQWDO�ULJKWV��,
P�

QRW�JRLQJ�DORQJ�ZLWK�LW���

:HOO��WHOO�PH�\RXU�SDUW���,�PHDQ��,
P�ZLOOLQJ�

WR�JLYH�WKLV�OLPLWLQJ�LQVWUXFWLRQ�DQG�OHW�\RX�XVH�WKH�

H[KLELW��EHFDXVH�WKDW�ZD\�WKH�MXU\�ZLOO�QRW�EH�FRQIXVHG�

DV�WR�WKH�VFRSH�RI�WKH�RUGHU���%XW�DUH�\RX�JRLQJ�WR�WDNH�

LVVXH�LI�,�XVH�WKDW�OLPLWLQJ�LQVWUXFWLRQ"��

05��+(1'(5621���,�GR�REMHFW���,�WKLQN�WKDW�LV�D�

PLVVWDWHPHQW�RI�WKH�ODZ���

$QG��DJDLQ��ZKHQ�ZH
UH�WDONLQJ�SDUHQWDO�ULJKWV��

WKHUH�DUH�WZR�W\SHV�RI�SDUHQWDO�ULJKWV���WKH�VWDWH�

SDUHQWDO�ULJKWV�DQG�WKH�IHGHUDO�SDUHQWDO�ULJKWV���$QG�,�

WKLQN�ZH
UH�LQ�)HGHUDO�&RXUW���:H
UH�QRW�UHOLWLJDWLQJ�WKH�

VWDWH�FDVH���:H�RXJKW�QRW�WR�XVH�WHUPLQRORJ\�DERXW�VWDWH�

SDUHQWDO�ULJKWV��

:KDW�ZH�DUH�WDONLQJ�DERXW�LV���'LG�0V��1L[RQ�

DFW�ZLWK�WKH�LQWHQW�WR�REVWUXFW�SDUHQWDO�ULJKWV��DV�

GHILQHG�LQ�IHGHUDO�ODZ��ZKLFK�LV�WKH�ULJKW�WR�SK\VLFDO�

FXVWRG\�RI�WKH�FKLOG"��

6R�,�GR�WKLQN�WKDW�WKDW�ZRXOG�EH�D�PLVOHDGLQJ�

LQVWUXFWLRQ�WR�WKH�MXU\��DQG�,�WKLQN�WKDW�LW�ZRXOG�QRW�

DFFXUDWHO\�H[SODLQ�WKH�ODZ��

A.93
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7+(�&2857���$OO�ULJKW���0UV��3HLUVRQ��,�KDYHQ
W�

OHW�\RX�WDON�\HW��DQG�,�NQRZ�\RX
UH�SUREDEO\�G\LQJ�WR�VD\�

VRPHWKLQJ��

06��3(,5621���:HOO��<RXU�+RQRU��,�WKLQN�WKDW�

FRXQVHO
V�DUJXPHQW�LV�QRW�SHUVXDVLYH�WR�WKH�&RXUW�EHFDXVH�

KH�LJQRUHV�WKH�UHVW�RI�WKH�GHILQLWLRQ�RI�SDUHQWDO�ULJKWV�

ZLWKLQ�WKH�IHGHUDO�VWDWXWH��ZKLFK�LQFOXGHV�WKDW�SDUHQWDO�

ULJKWV�ZLWK�UHVSHFW�WR�WKH�FKLOG�PHDQV�SK\VLFDO�FXVWRG\�

RI�WKH�FKLOG��FRUUHFW��ZKHWKHU�LW
V�MRLQW�RU�VROH��

LQFOXGLQJ�YLVLWDWLRQ�ULJKWV���%XW�WKH�ULJKW�WR�SK\VLFDO�

FXVWRG\�LQFOXGHV�YLVLWLQJ�ULJKWV�DQG�FDQ�ULVH�E\�

RSHUDWLRQ�RI�ODZ��FRXUW�RUGHU��RU�OHJDOO\�ELQGLQJ�

DJUHHPHQW��

$QG�VR�WKLV��RSHUDWLRQ�RI�ODZ��GHILQLWLRQ�KDV�

EHHQ�GHILQHG�E\�DOO�RI�WKH�LQWHUQDWLRQDO�SDUHQWDO�

NLGQDSSLQJ�ODZ�DV�UHIHUULQJ�WR�WKH�VWDWH�ODZ�WKDW�FRQIHUV�

DQG�GHWHUPLQHV�SDUHQWDO�ULJKWV��DQG�WKDW
V����WKDW
V�RXU�

FRQFHUQ�KHUH���

7KDW�VWDWH�ODZ�WKDW�GHILQHV�ZKDW��RSHUDWLRQ�RI�

ODZ��LV�ZDV�QRW�LPSOLFDWHG�E\�WKLV�WHPSRUDU\�RUGHU�RI�

-DQXDU\������������,W�ZDVQ
W�LQWHQGHG�WR�EH��DQG�WKDW����

WKH�VWDWXWHV�WKDW�0U��+HQGHUVRQ�FLWHV�DUH�QRW�FLWHG�LQ�

WKH�RUGHU���7KH�RUGHU�LV�FRPSOHWHO\�VLOHQW�DV�WR�FXVWRG\���

,W�LV�D�UHVWULFWLRQ�RI�*HRUJH
V�DFFHVV�E\�DJUHHPHQW�EDVHG�

RQ�D�VLWXDWLRQ�WKDW�0V��1L[RQ�FUHDWHG�LQ�WKLV��LQ�WKLV�

A.94
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FXVWRG\�KHDULQJ�WKDW�ZDV��DV�WKH�&RXUW�NQRZV��KLJKO\�

FRQWHVWHG���

6R��WKDW����WR�DUJXH�WKDW�WKDW�RUGHU�WKHQ�

EHFDPH�D�FXVWRGL���DQ�RUGHU�WKDW�GHWHUPLQHV�FXVWRG\�RI�

WKH�FKLOG�LV�MXVW�LQFRUUHFW���<RX�FDQ�ORRN�DW�WKH�

HQWLUHW\�RI�WKH�GRFNHW�DQG�NQRZ�WKDW�WKHUH�ZDV�D�WULDO�

SHQGLQJ�WR�GHWHUPLQH�FXVWRG\���<RX�FDQ�ORRN�DW�WKH�

HQWLUHW\����WKDW�WKH�RUGHUV�WKDW�SUHFHGHG�LW�LQ�'HFHPEHU�

ZKHUH�WKH�MXGJH�VD\V���3HUPDQHQW�FXVWRG\�LV�DW�LVVXH��DQG�

,
P�RUGHULQJ�'U��$SSOHWRQ�WR�GR�D�FXVWRG\�HYDOXDWLRQ����

7KDW�RUGHU��WKH�WHPSRUDU\�RUGHU��FRQWHPSODWHV�WKDW�WKH�

HYDOXDWLRQ�LV�VWLOO�SHQGLQJ�EHFDXVH�LW�VD\V�WKDW�*HRUJH�

FDQ�KDYH�YLVLWDWLRQ�ZLWK�6RSKLH�LQ�'U��$SSOHWRQ
V�

SUHVHQFH���

6R��LW
V�FOHDU�WKDW�WKLV�RQJRLQJ�GHFLVLRQ�DV�WR�

FXVWRG\�LV�SHQGLQJ�EHIRUH�WKH�&RXUW��DQG�WKH�&RXUW�LV�

PDNLQJ�D��D�WHPSRUDU\�GHFLVLRQ�E\�DJUHHPHQW�RI�WKH�

SDUWLHV���%XW�LW�KDV�QRWKLQJ�WR�GR�ZLWK�FXVWRG\���,W�MXVW�

KDV�WR�GR�ZLWK�D�FRROLQJ�RII�SHULRG�VR�WKDW�DQRWKHU�

DOOHJDWLRQ�LV�QRW�WUXPSHG�XS�E\�0V��1L[RQ��

7+(�&2857���$OO�ULJKW���:HOO��,
P�JRLQJ�WR�UXOH�

DV�IROORZV���,�WKLQN����86&�6HFWLRQ������E���DV�ZH
UH�

XVLQJ�WKH�GHILQLWLRQV�WKDW�DUH�DSSOLFDEOH��,�WKLQN�WKDW�

LW�GRHV�QRW�FRQWHPSODWH��DQG�GRHV�QRW�LQFOXGH��WKH�

PDWWHUV�ZLWKLQ�WKLV�WHPSRUDU\�RUGHU���7KH\
UH�RXWVLGH�WKH�

A.95
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VFRSH�RI�WKDW�GHILQLWLRQ�LQ��������

,�WKLQN�WKDW�LW�LV����LW�ZDV�D�WHPSRUDU\�RUGHU�

HQWHUHG�LQ�RUGHU�WR�SURYLGH�IRU�DQ�HYDOXDWLRQ���,W�GRHV�

QRW�UHVWULFW�KLV�SDUHQWDO�ULJKWV���,W�GRHV�QRW�UHVWULFW�

KLV�FXVWRG\�LQ�WHUPV�RI�GHFLGLQJ�ZKR�ZLOO�KDYH�FXVWRG\�RI�

WKH�FKLOG���,W�VLPSO\�UHVWULFWV�KLV�DELOLW\�WR�KDYH�

FRQWDFW�ZLWK�KHU�RXWVLGH�WKH�SUHVHQFH�RI�'U��$SSOHWRQ���

,W
V�+HOHQ�$SSOHWRQ���,�WKLQN�WKDW
V�KHU�QDPH���,
P�VXUH�

LW�LV���,�NQRZ�'U��$SSOHWRQ���+HOHQ�$SSOHWRQ��

$QG�,�WKLQN�WR�RYHUVWDWH�WKLV�ZRXOG�FDXVH�

FRQIXVLRQ�WR�WKH�MXU\���,W�ZRXOG�PLVOHDG�WKH�MXU\��DQG�

IUDQNO\��ZH
G�EH�EDFN�LQ��WKHQ��KDYLQJ�WR�GUDZ�RXW�

HYHU\WKLQJ�WKDW�KDSSHQHG�OHDGLQJ�XS�WR�WKLV�RUGHU�DQG�

WKHQ�DIWHU�WKLV�RUGHU��ZKLFK�,�GRQ
W�ZDQW�WR�GR��

2Q�WKH�RWKHU�KDQG��LW�LV�D�SLHFH�RI�HYLGHQFH�

ZKLFK�PD\�KDYH�LPSDFWHG�DFWLYLW\�WDNHQ�E\�0UV��1L[RQ����

H[FXVH�PH��0V��1L[RQ����DV�SDUW�RI�KHU����LW�FRXOG�EH�D�

SDUW�RI�KHU�GHIHQVH�LI�VKH�GHFLGHV�WR�SUHVHQW�HYLGHQFH��

RU�VXSSRUW�WKH�GHIHQVH�VKH
V�DOUHDG\�UDLVHG�D�OLWWOH�ELW�

LQ�KHU�RSHQLQJ�VWDWHPHQW��

6R�,
P�QRW�JRLQJ�WR�SURKLELW�LWV�XVH��EXW�,�

ZLOO�JLYH�D�OLPLWLQJ�LQVWUXFWLRQ��VKRXOG�LW�EH�EURXJKW�XS�

WR�WKH�IDWKHU��WKDW�LW�LQ�QR�ZD\����,
P�JRLQJ�WR�IROORZ�

WKH�VXJJHVWLRQ�RI�WKH����QRZ�,�FDQ
W�ILQG�LW����,
P�JRLQJ�

WR�IROORZ�WKH�VXJJHVWLRQ�RI�WKH����,
OO�GUDIW�VRPHWKLQJ�
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XS�UHDO�TXLFN��RU�,
OO�FXW�DQG�SDVWH�VRPHWKLQJ��

%XW�,
P�MXVW�JRLQJ�WR�WHOO�WKH�MXU\�WKDW��DV�D�

PDWWHU�RI�ODZ��WKLV�H[KLELW�GRHVQ
W�WHUPLQDWH�RU�UHVWULFW�

WKH�ODZIXO�SDUHQWDO�ULJKWV�RI�*�*���+RZHYHU��LW�GRHV�

UHVWULFW�KLV�ULJKW�WR�KDYH�WHPSRUDU\�FRQWDFW�ZLWK����LW�

WHPSRUDULO\�UHVWULFWV�WKH�ULJKW�IRU�*�*��WR�KDYH�FRQWDFW�

ZLWK�6�*���

6R�WKDW�VKRXOG�DGGUHVV�WKH�LVVXHV�DQG�VKRXOG��

KRSHIXOO\��PHDQ�ZH�GRQ
W�KDYH�WR�FDOO�-XGJH�%ORFNPDQ���

%HFDXVH�,�IHDU�LI�ZH�FDOO�-XGJH�%ORFNPDQ�WR�VWDUW�

H[SODLQLQJ�ODZ��WKHQ�ZH
UH��RQFH�DJDLQ����OLNH�,�VDLG��

HYHU\ERG\
V����ERWK�VLGHV�VHHP�WR�EH�GHWHUPLQHG�WR�JHW�XV�

LQWR��EDFN�LQWR�WKH�GLYRUFH�SURFHHGLQJV�DQG�EDFN�LQWR�WKH�

FXVWRG\�ILJKW��ZKLFK�ZH
UH�QRW�JRLQJ�WR�GR���

0UV��3ROORFN��

06��32//2&.���,�MXVW�ZDQW�WR�VD\�RQH�WKLQJ���

,
P�FURVV�H[DPLQLQJ�*HRUJH��DQG�,
P�JRLQJ�WR�DVN�KLP��

�7KHUH�ZDV�DQ�RUGHU�HQWHUHG�ZKHUH�\RX�FRXOGQ
W�VHH�6RSKLH�

LQ�-DQXDU\�RI���������7KDW
V�LW���,
P�QRW�HYHQ�JRLQJ�WR�

HQWHU�WKH�H[KLELW���,
P�MXVW�JRLQJ�WR�DVN�KLP����XQOHVV�

KH�GHQLHV�LW��LQ�ZKLFK�FDVH�,
OO�VKRZ�LW�WR�KLP��

%XW�WKH�RWKHU�WKLQJ��,�ZDQW�WR�PDNH�VXUH�WKDW�,�

PDNH����

7+(�&2857���7KDW
V�DOO�\RX
UH�JRLQJ�WR�DVN�KLP"��

06��32//2&.���<HDK�
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7+(�&2857���:KHUH�ZHUH�\RX�ILYH�PLQXWHV�DJR"��

06��32//2&.���%HLQJ�VHFRQG�FKDLU���

:KDW�,�ZDQWHG�WR�PDNH�FOHDU�WR�WKH�&RXUW�DQG�

WKH�JRYHUQPHQW�LV��\RX�NQRZ��WKHUH
V�WZR�VWRU\�OLQHV�

KHUH���7KHUH
V�WKH�DOOHJDWLRQV�RI�DEXVH�JRLQJ�DOO�

WKURXJKRXW�WKH�FXVWRG\�EDWWOH���$QG�WKHQ�WKHUH
V����

7+(�&2857���6XUH��

06��32//2&.������FRXUW�SURFHHGLQJV�JRLQJ�

WKURXJK�WKH�FXVWRG\�EDWWOH��

7+(�&2857���:HOO��\RX�QRWLFH���,�GLGQ
W�VD\�,�

DGRSW�0V��3HLUVRQ
V�DUJXPHQW�EHFDXVH�,�GRQ
W�NQRZ�WKDW����

VKH�YHU\�TXLFNO\�VDLG��RQ�WUXPSHG�XS�FKDUJHV����,�GRQ
W�

NQRZ�LI�WKH\�ZHUH�WUXPSHG�XS�DOOHJDWLRQV���

06��32//2&.���,�NQRZ�

7+(�&2857������RU�QRW��

06��32//2&.���,�NQRZ���6R��EXW�,�ZDQW�WR�OHW�

HYHU\ERG\�NQRZ���,
P�JRLQJ�WR�DVN�KLP�TXHVWLRQV�DERXW�WKH�

UHSRUWV�WKDW�ZHUH�GLVFORVHG��ZKDW�KDSSHQHG�DIWHU�WKRVH�

UHSRUWV��DQG��LQ�FHUWDLQ�FDVHV��ZKDW�ZDV�ILOHG�LQ�

UHVSRQVH�WR�WKRVH�UHSRUWV���

,�DP�QRW�PDNLQJ�DQ�DUJXPHQW��QRU�GR�ZH�LQWHQG�

WR�DUJXH��WKDW�KH�ZDV�DEXVLQJ�0V��1L[RQ�WKURXJK�

OLWLJDWLRQ���,�DP�VLPSO\�DVNLQJ�DERXW�WKH�LQFLGHQWV�DQG�

ZKDW�KDSSHQHG�DIWHUZDUGV��DQG�,
P�RQO\�JRLQJ�WR�DVN�KLP��

�$QG�\RX�FRXOGQ
W�FRQWDFW�KHU"���$QG�WKHQ�ZH�FRXOG�EH�

A.98
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GRQH��ZLWKRXW�DOO�WKRVH�OLPLWLQJ�LQVWUXFWLRQ�JDUEDJH��LI�

WKDW
V�RND\�ZLWK�HYHU\RQH��

7+(�&2857���,�ZRXOGQ
W�FKDUDFWHUL]H�LW�DV�

�JDUEDJH���

06��32//2&.���:LWKRXW�WKH�VXJJHVWLRQ���:H
UH�

QRW�JRLQJ�WR�PDNH�WKDW�DUJXPHQW���,I�WKH�&RXUW�UXOHG�

WKDW��ZH
UH�QRW�JRLQJ�WR�PDNH�WKDW�DUJXPHQW��

7+(�&2857���2ND\��

06��32//2&.���7KDW
V�DOO�,�KDYH�WR�VD\���

7KDQNV��

7+(�&2857���0V��3HLUVRQ��DUH�\RX�VDWLVILHG��

EDVHG�RQ�ZKDW�0UV��3ROORFN�MXVW�VDLG"��

06��3(,5621���7KDW
V�ILQH���,I�WKH\
UH�QRW�

JRLQJ�WR�PDNH�WKH�DUJXPHQW�WKDW�WKDW�WHPSRUDU\�RUGHU��DV�

D�PDWWHU�RI�ODZ��WHUPLQDWHG�RU�UHVWULFWHG�KLV�SDUHQWDO�

ULJKWV��WKHQ�ZH
UH�VDWLVILHG�ZLWK�WKDW���:H
OO�MXVW�KROG�

WKHP�WR�LW��DQG�ZH
OO�VHH�ZKDW�KDSSHQV�DW�FORVLQJ�

DUJXPHQWV��

7+(�&2857���:HOO��,����0UV��3ROORFN�DSSHDUV�LQ�

IURQW�RI�PH�DOPRVW�ZHHNO\��VR�,�WUXVW�KHU���:KHQ�VKH�

WHOOV�PH�VKH
V�QRW�JRLQJ�WR�GR�VRPHWKLQJ��VKH�W\SLFDOO\�

GRHVQ
W�GR�LW��

06��32//2&.���$QG�,�ZLOO�DVN�0U��+HQGHUVRQ�WR��

DOVR��SOHDVH�QRW�GR�LW��

7+(�&2857���$OO�ULJKW���:HOO��WKDW�VROYHV�WKDW�

A.99
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LVVXH��VR�OHW
V����

05��+(1'(5621���-XGJH��FDQ�,��FDQ�,�UDLVH�RQH�

PRUH�LVVXH��MXVW�EDVHG�RQ�WKDW�UXOLQJ"��,�RQO\�UDLVH�LW�

VR�WKDW�,�NQRZ�ZKHWKHU�,�QHHG�WR�WKLQN�DERXW�LW�PRUH�RU�

QRW��

7KH�*RYHUQPHQW
V�([KLELW�1XPEHU���LV�WKH�

'HFHPEHU������RUGHU�SURKLELWLQJ�0V��1L[RQ�DQG�6RSKLH�IURP�

OHDYLQJ�,OOLQRLV���,�GR�QRW�NQRZ�LI�WKH�JRYHUQPHQW�

LQWHQGV�WR�DUJXH�WKDW�WKDW�LV����YLRODWLQJ�WKDW�RUGHU�

FRQWULEXWHV�WR�YLRODWLQJ�WKLV�VWDWXWH���,�ZRXOG�DVN�WKH�

&RXUW�WR�SUHFOXGH�WKDW�VRUW�RI�DUJXPHQW���,I�WKH�

JRYHUQPHQW�LV�JRLQJ�WR�PDNH�WKDW�DUJXPHQW��,
OO�VXEPLW�LW�

LQ�D�ZULWWHQ�ILOLQJ���,�GRQ
W�ZDQW�WR�WDNH�XS�WLPH����

7+(�&2857���,�GRQ
W�WKLQN�WKH\
UH�JRLQJ�WR�

DUJXH�WKDW���7KDW
V�QRW����\RX
UH�QRW�JRLQJ�WR�DUJXH�

WKDW��DUH�\RX"��

06��3(,5621���,
P�QRW�HYHQ�VXUH�ZKDW�WKH�

DUJXPHQW�LV��<RXU�+RQRU���7KH�RQO\�SXUSRVH�RI�WKDW�RUGHU�

LV�WKDW�LW�JRHV�WR�0V��1L[RQ
V�NQRZOHGJH�DQG�LQWHQW���

05��+(1'(5621���2ND\��

06��3(,5621������WKDW�VKH�ZDV�QRW�VXSSRVHG�WR�

OHDYH��WDNH�WKH�FKLOG�RXW�RI�WKH�FRXQWU\��

05��+(1'(5621���)LQH�ZLWK�PH��

7+(�&2857���'RHV�WKDW�DQVZHU�\RXU�TXHVWLRQ"��

05��+(1'(5621���7KDW�DQVZHUHG�P\�TXHVWLRQ��

A.100
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�-XU\�DEVHQW�������S�P���

7+(�&2857���$OO�ULJKW���3OHDVH�EH�VHDWHG���

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���$OO�ULJKW���*RYHUQPHQW
V�UHVWHG��

0U��+HQGHUVRQ����RU�,�VKRXOG�KDYH�DVNHG���'R�

\RX�KDYH�DQ\�VXUUHEXWWDO"��

05��+(1'(5621���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���,�GRQ
W�NQRZ�LI�LW
V�

EHHQ�HQWHUHG�\HW��

06��32//2&.���,W�MXVW�ZDV�DERXW�ILYH�PLQXWHV�

DJR��

7+(�&2857���$OO�ULJKW���6R�,�KDYH�UHYLHZHG����,�

UHYLHZHG�WKH�VWDWXWHV���7KLV�LV�LQ�UHJDUG�WR�WKH�

GHIHQGDQW
V�5XOH����PRWLRQ���,�GHFLGHG�WKLV�ZDV�LPSRUWDQW�

HQRXJK�,�ZDV�QRW�JRLQJ�WR�VLPSO\�UXOH�RUDOO\��VR�,�GLG�D�

ZULWWHQ�PRWLRQ����RU�H[FXVH�PH��D�ZULWWHQ�RUGHU�LQ�

UHVSRQVH�WR�WKH�PRWLRQ��

/HW�PH�DGG�WKDW��WKURXJKRXW�WKLV�FDVH��DQ\WLPH�

WKHUH�KDV�EHHQ�D�WLH��RU�HYHQ�D�VXJJHVWLRQ�RI�D�WLH��,�

KDYH�HQGHDYRUHG�WR�UXOH�LQ�IDYRU�RI�WKH�GHIHQGDQW���,
P�

GRLQJ�HYHU\WKLQJ�,�FDQ�WR�JLYH��EHQG�RYHU�EDFNZDUGV��

EDVLFDOO\��IRU�WKH�GHIHQVH���

%XW�QRW�LQ�WKLV�LQVWDQFH��

,�GRQ
W����,�WKLQN�WKDW�WKHUH�LV�HQRXJK����

ZHOO��WKHUH�LV�D�ODFN�RI�DQ\�FDVH�ODZ���$QG�,
YH�VDLG�LW�

A.101
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���

EHIRUH���%HWZHHQ�WKH�WZR�VLGHV�OLWLJDWLQJ�WKLV�PDWWHU��

ZH
YH�DOUHDG\�HQWHUHG�RYHU�����SDJHV�ZRUWK�RI�RUGHUV���6R�

,
P�VXUH�VRPHRQH�VFXUU\LQJ�WKURXJK�WKH�UHFRUG�FRXOG�DUJXH�

VRPHZKHUH�,
YH�FRPPLWWHG�UHYHUVLEOH�HUURU��DQG�ZLWK�WKH�

ULJKW�SDQHO��,
P�VXUH�,�FRPPLWWHG�HJUHJLRXV�UHYHUVLEOH�

HUURU���%XW�,
YH�HQGHDYRUHG�WR�GR�WKLQJV�LQ�IDYRU�RI�WKH�

GHIHQGDQW��

%XW�LQ�WKLV�FDVH��LQ�WKLV�PRWLRQ��,�UHDOO\�

EHOLHYH�WKDW�LW�ZDV�QRW����LW�ZDV�QRW�D�VLWXDWLRQ�ZKHUH�,�

IHOW�DV�WKRXJK�XVLQJ�WKH�SODLQ�PHDQLQJ�RI�WKH�VWDWXWH�DQG�

DOVR�WKH�LQWHQW�RI�WKH�6WDWH�&RXUW�SURFHHGLQJV��RI�ZKLFK�

,
P�DZDUH�WKURXJK�DOO�RI�WKH�SUHYLRXV�SOHDGLQJV�DQG�

ILOLQJV��WKDW�0U��+HQGHUVRQ
V�PRWLRQ�ZDV�ZHOO�WDNHQ���,�

FRQWLQXH�WR�VD\�WKDW�0U��+HQGHUVRQ
V�EHHQ�GRLQJ�DQ�

RXWVWDQGLQJO\�JRRG�MRE�LQ�KLV�GHIHQVH��EXW�,
P�VRUU\��

0U��+HQGHUVRQ��EXW�WKLV�RQH��LW�ZDV����,�WKLQN�LW
V�RQH�

RI�WKH�IHZ�WKDW�\RX
YH�ORVW�VR�IDU�GXULQJ�WKLV�WULDO���,W�

ZDV�D�FORVH�FDOO��

$OO�ULJKW���1RZ��DUH�WKHUH�DQ\�PRUH�MXU\�

LQVWUXFWLRQV�FRPLQJ�IURP�WKH�JRYHUQPHQW"��

06��3(,5621���1R��<RXU�+RQRU���:H��ZH�VXEPLWWHG�

WKRVH�DV�GLUHFWHG�RQ�)ULGD\�DQG�HPDLOHG�WKRVH�WR�

0U��.HOO\�RQ�)ULGD\�HYHQLQJ��

7+(�&2857���5LJKW��

06��3(,5621���7KDW
V�LW��

A.102
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���

7+(�&2857���1RWKLQJ�HOVH�KDV�FRPH�XS�WKDW�

\RX
UH�JRLQJ�WR�DGG�VXSSOHPHQW��EDVHG�RQ�WKH�HYLGHQFH�

ZH
YH�KHDUG"��

06��3(,5621���,�FRXOG�FRPH�XS�ZLWK�VRPHWKLQJ�LI�

<RXU�+RQRU����

7+(�&2857���1R��QR���7KDQN�\RX��

06��3(,5621���2ND\��

7+(�&2857���+RZ�DERXW�\RX��0U��+HQGHUVRQ"��

05��+(1'(5621���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���+HUH
V�ZKDW�,�SURSRVH�

WR�GR���:H
UH�JRLQJ�WR�ILQDOL]H�WKH�MXU\�LQVWUXFWLRQV�LQ�

FKDPEHUV��DQG�,�ZLOO�JHW�WKRVH�RQ�ILOH�SURPSWO\���:K\�

GRQ
W�ZH�WU\�WR�KDYH�RXU����,
P�JRLQJ�WR�DVN�HYHU\ERG\�WR�

EH�EDFN�DW������WRPRUURZ�PRUQLQJ���:H
OO�GR�WKH�MXU\�

LQVWUXFWLRQ�FRQIHUHQFH���:H�FDQ�SUREDEO\�JHW�LW�GRQH�LQ�

���WR����PLQXWHV���$QG�WKHQ�LW�WDNHV�WLPH�WR�PDNH�WKH�

FRSLHV��VR�,
OO�WHOO�WKH�MXU\�WR�FRPH�EDFN�DERXW�������

DQG�DUJXH�DERXW��������

7KDW�EHLQJ�VDLG����OHW�PH�FKHFN�P\�QRWHV���$OO�

ULJKW���7KH�WZR�RI�\RX�LQ�\RXU�RSHQLQJV�WRRN�URXJKO\�D�

KDOI�DQ�KRXU���:H
UH�ORRNLQJ�DW�FORVLQJV��SUREDEO\��DERXW�

DQ�KRXU�WRWDO"��

05��+(1'(5621���:LWK�ERWK�RI�XV"��

7+(�&2857���%RWK�RI�\RX��

06��32//2&.���)RU�HDFK�RI�WKHP��

A.103
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���

05��+(1'(5621���)RU�HDFK��

7+(�&2857���:HOO��,
OO�VWDUW�ZLWK�\RX�

0UV��3HLUVRQ��KRZ�ORQJ�GR�\RX�WKLQN�\RXU�

FORVLQJ�DQG�UHEXWWDO�ZLOO�WDNH"��

06��3(,5621���<RXU�+RQRU��,�WKLQN�WKDW��IRU�

ERWK�WKH�ILUVW�FORVH�DQG�UHEXWWDO��LW�ZLOO�EH�VRPHZKHUH�

EHWZHHQ����PLQXWHV�WR�DQ�KRXU�DOO�WRJHWKHU��

7+(�&2857���2ND\���7KDW
V�ZKDW�,�WKRXJKW�

6R��0U��+HQGHUVRQ��\RX�ZRXOG�WDNH�DERXW"��

05��+(1'(5621������PLQXWHV��,�ZRXOG�WKLQN��

7+(�&2857���$OO�ULJKW���6R�DQ�KRXU�DQG������

7DNHV�PH�DERXW��������PLQXWHV�WR�UHDG�WKH�LQVWUXFWLRQV���

6R����

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857�������������WKDW
V�ILQH���7KH\�FDQ�

WDNH�D�ODWH�OXQFK��EXW�WKDW�ZD\��ZH
UH�DOO�GRQH�LQ�WKH�

PRUQLQJ���$OO�ULJKW���

6R�ZKDW�,
P�JRLQJ�WR�GR�LV�EULQJ�WKHP�EDFN�LQ�

KHUH���7HOO�WKH�MXU\�WR�FRPH�EDFN�KHUH�DW���������:H
OO�

VWDUW�WKH�DUJXPHQWV�DW�������ZLWK�PH�UHDGLQJ�WKH�

LQVWUXFWLRQV���,
G�OLNH�HYHU\ERG\�KHUH�WR�EH�EDFN�DW������

IRU�XV�WR�GR�WKH�MXU\�LQVWUXFWLRQ�FRQIHUHQFH���

<RX
UH�VWDQGLQJ��0UV��3HLUVRQ��

06��3(,5621���-XVW�D�SRLQW�RI����LI�,�FRXOG�DVN�

D�TXHVWLRQ���,V�LW�SRVVLEOH�DW�DOO�WR�SUHOLPLQDULO\�
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���

GLVFXVV�WKH�MXU\�LQVWUXFWLRQV"��,�WKLQN�LW
V�JRLQJ�WR�

LPSDFW�KRZ�ZH�SUHSDUH�RXU�FORVLQJ�DUJXPHQWV��ZKLFK�ZH
OO�

EH�GRLQJ�WRQLJKW���$QG�,�GRQ
W�NQRZ�LI�WKHUH
V�DQ\�

LQVWUXFWLRQV�WKDW��PD\EH��WKH�&RXUW�KDV�KHOG�RQ�UHVHUYH�

RU�WKDW�DUH�DW�LVVXH���

,�GRQ
W�ZDQW�WR�SXOO�WKHP�LQWR�D�3RZHU3RLQW�

SUHVHQWDWLRQ�WR�SUHVHQW�WR�WKH�MXU\�EHFDXVH�,
P�DVVXPLQJ�

ZH
OO�JR�IURP�MXU\�LQVWUXFWLRQ�FRQIHUHQFH�WR�LQVWUXFWLQJ�

WKH�MXU\�WR�FORVLQJV��DQG�,
G�OLNH�WR�EH�DEOH�WR�PDNH�

WKRVH�SUHSDUDWLRQV�WRQLJKW���$QG�LI�WKHUH
V�DQ\WKLQJ�

WKDW
V�FRQWURYHUVLDO��,
OO�SXOO�LW�RXW�RI�P\�

SUHVHQWDWLRQ��

7+(�&2857���7KDW
V�ILQH���/HW�PH�WDON�WR�P\�ODZ�

FOHUN��0U��.HOO\��DQG�ILQG�RXW�KRZ�IDU�DORQJ�ZH�DUH���

7KH�RQO\�LQVWUXFWLRQ�RI�ZKLFK�,�NQRZ����EHFDXVH�

PRVW�RI�WKH����,
OO�WHUP�WKHP�DV��FRQWURYHUVLDO�

LQVWUXFWLRQV����0RVW�RI�WKHP��WKH�WZR�VLGHV�KDYH�QRZ�

DJUHHG��LQ�JRLQJ�WKURXJK�WKH�LQVWUXFWLRQV���,�KDYHQ
W�

VHHQ�DQ\�WKDW�VKRXOG�EH�WKDW��WKDW�PXFK�LQ�FRQWURYHUV\�

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���$OO�ULJKW���:HOO��0U��.HOO\�KDV�

MXVW�DGYLVHG�PH�WKDW�ZH
OO�SUREDEO\�KDYH�FRSLHV�PDGH�LQ�

DERXW�WHQ�PLQXWHV�IRU�DOO�WKH�DWWRUQH\V��VR�ZH�FDQ�GR�WKH�

MXU\�LQVWUXFWLRQ�FRQIHUHQFH�WKHQ���

,I�\RX�ZDQW�WR�EH�WKLQNLQJ��0V��3HLUVRQ��LQ�
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UHVSRQVH�WR�\RXU�LQTXLU\����DQG��0U��+HQGHUVRQ��LQ�

UHVSRQVH�WR�ZKDW�0V��3HLUVRQ�MXVW�DVNHG�PH����WKH�RQO\�

LQVWUXFWLRQ�WKDW�,
P�FRQFHUQHG�DERXW�LV�SUREDEO\�QRWKLQJ�

WKDW�HLWKHU�RQH�RI�\RX�ZHUH�WKLQNLQJ�DERXW��ZKLFK�LV����

WKHUH
V�D�GLVFXVVLRQ�LQ�WKHUH��LW
V�EHHQ�UHQXPEHUHG��DOO�

RI�WKHP�KDYH�EHHQ�UHQXPEHUHG�DV�&RXUW
V�LQVWUXFWLRQV��EXW�

,
OO�SRLQW�LW�RXW�WR�\RX����FRQFHUQLQJ�ZKDW�GHILQHV�

�FXVWRG\��DQG��SDUHQWDO�ULJKWV����

$QG�DV�,�WKRXJKW�KRZ�WR�FUDIW�WKDW�LQVWUXFWLRQ�

DSSURSULDWHO\��LW�RFFXUUHG�WR�PH���7KDW
V�QRW�D�TXHVWLRQ�

IRU�WKH�MXU\���7KDW
V����DV�0U��+HQGHUVRQ�FRUUHFWO\�

SRLQWHG�RXW��WKDW
V�D�TXHVWLRQ�RI�ODZ���$QG�,
P�QRW�VXUH�

ZK\�ERWK�VLGHV�ZDQWHG�WKDW�LQVWUXFWLRQ�LQ�WKHUH�EHFDXVH�

LW
V�RQO\�JRLQJ�WR�FRQIXVH�WKH�MXU\���,I�WKH\�DVN�PH�

TXHVWLRQV�DERXW�ZKHWKHU�RU�QRW�KH�KDG�FXVWRG\�RU�QRW��

WKDW
V�QRW�IRU�WKHP�WR�GHFLGH���7KDW
V�D�PDWWHU�RI�ODZ���

,I�0U��+HQGHUVRQ�ZRXOG�KDYH�SUHYDLOHG��ZH
G�EH�GRQH���6R�

,
P�QRW�VXUH�ZK\�WKDW�LQVWUXFWLRQ�ZDV�DGGHG���,W
V��LW
V�

D�OHJDO�TXHVWLRQ�WKDW�,�GHFLGH��DQG�,
YH�GHFLGHG�LQ�WKLV�

LQVWDQFH�WR�OHW�WKDW�PDWWHU�JR�RQ�WR�WKH�MXU\���,�GLG�QRW�

GLUHFW�D�YHUGLFW�EDVHG�XSRQ�WKDW��

6R�EH�WKLQNLQJ�DERXW�WKDW�EHFDXVH�,�WKRXJKW�

DERXW�LW�DOO�RYHU�OXQFK��DQG�,�FRXOGQ
W�ILJXUH�RXW�ZK\�

WKDW�LQVWUXFWLRQ�ZRXOG�EH�LQFOXGHG�RWKHU�WKDQ�WR�FUHDWH�

FRQIXVLRQ���$QG�LI�\RX�WDON����HLWKHU�VLGH�WDONV�PH�LQWR�

A.106



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

U6A v. 6A5AH 0. 1,X21, 1R. 15-20057 -- 7ULDO (12/19/16)

/,6A .1,GH7 C26,0,1,, 505-C55
2IILcLDO CRXUt 5HSRUtHU - U.6. DLstULct CRXUt

(217) 355-4227

���

OHDYLQJ�WKDW�LQVWUXFWLRQ�LQ�WKHUH��DV�VRRQ�DV�ZH�JHW�D�

TXHVWLRQ�IURP�WKH�MXU\��\RX�ZLOO�JHW�WKLV�VWHUQ�ORRN�IURP�

PH��DQG�\RX�FDQ�ZULWH�PH�DQ�DSRORJ\�ODWHU�VD\LQJ���<HV��

ZH�VKRXOGQ
W�KDYH�VHQW�WKDW�LQ�WKHUH���$OO�ZH�GLG�ZDV�

FUHDWH�FRQIXVLRQ�IRU�WKH�MXU\���

6R��DQ\ZD\��ZH
UH�PDNLQJ�FRSLHV���:H
OO�GR�WKH�

MXU\�LQVWUXFWLRQ�FRQIHUHQFH��,�JXHVV��QRZ��DQG�,
OO�WHOO�

WKH�MXU\�WR�EH�EDFN�DW�WKH�UHJXODU�WLPH�WRPRUURZ��

$Q\�REMHFWLRQ�WR�WKDW��0UV��3HLUVRQ"��

06��3(,5621���1R��<RXU�+RQRU��

7+(�&2857���0U��+HQGHUVRQ"��

05��+(1'(5621���1R���7KDW
V�ILQH��

7+(�&2857���$OO�ULJKW���/HW
V�EULQJ�WKHP�EDFN�

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

�-XU\�SUHVHQW�������S�P���

7+(�&2857���3OHDVH�EH�VHDWHG���

$OO�ULJKW���7KH�JRYHUQPHQW
V�UHVWHG���,�KDYH�WR�

JR�WKURXJK�WKH�H[KLELWV�ZLWK�WKH�SDUWLHV�LQ�\RXU�

SUHVHQFH���6R�OHW
V����ZH
UH�JRLQJ�WR�GR�WKDW�UHDOO\�

TXLFNO\��

7KH�H[KLELWV�,�KDYH�DGPLWWHG�RQ�EHKDOI�RI�WKH�

8QLWHG�6WDWHV�DUH�([KLELWV��������������������$���%���$��

�(����(����)����)����)����*���%�����$���%���&���'������

��$��������$����%����&����'����(����)����*��������$������

������������DQG������
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���

,V�WKDW�FRUUHFW��0UV��3HLUVRQ"��

06��3(,5621���<HV��<RXU�+RQRU��

7+(�&2857���0U��+HQGHUVRQ��

05��+(1'(5621���<HV��

7+(�&2857���2ND\���:H
OO�JLYH�WKDW�DV�PRGLILHG��

06��3(,5621���$QG��<RXU�+RQRU��MXVW�QRWLQJ�IRU�

WKH�UHFRUG�WKH�JRYHUQPHQW
V�SDUWLFXODU�REMHFWLRQ�WR�WKLV�

SDUWLFXODU�LQVWUXFWLRQ�DV�IDU�DV�WKH�SULRU�SOHDGLQJV�WKDW�

ZH�ILOHG�ZLWK��UHJDUGLQJ�WKH�DQDO\VLV�WKDW�WKH�ZRUGV�

�UHDVRQDEOH�EHOLHI��VKRXOG�EH�LQVHUWHG�LQWR�WKH�VWDWXWH�

DQG��ZRXOG�RFFXU���

7+(�&2857���<HDK���)RU�WKH�UHDVRQV�WKH�&RXUW�

DOUHDG\�HQWHUHG��WKDW�REMHFWLRQ�LV�RYHUUXOHG��DQG�WKLV�

LQVWUXFWLRQ�ZLOO�EH�JLYHQ�DV�PRGLILHG��

$OO�ULJKW���6R�QRZ�ZH
UH�XS�WR���"��<HV���:H
UH�

LQ�WKH���VHULHV�RI�SDWWHUQ�LQVWUXFWLRQV��VR�WKHVH�DUH�DOO�

SUHWW\�URXWLQH���,
P�PRUH�ORRNLQJ�IRU�W\SRJUDSKLFDO�

HUURUV��

$Q\�RE���\RX�GLG�QRW�REMHFW�WR�����

0U��+HQGHUVRQ"��

05��+(1'(5621���7KDW
V�FRUUHFW��

7+(�&2857���0UV��3HLUVRQ��\RX�GLGQ
W�HLWKHU"��

06��3(,5621���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���

����
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���

06��3(,5621���1R�REMHFWLRQ��

05��+(1'(5621���1R�REMHFWLRQ��

7+(�&2857���*LYHQ��

����

06��3(,5621���1R�REMHFWLRQ��

05��+(1'(5621���1R�REMHFWLRQ��

7+(�&2857���$Q\�REMHFWLRQ"��

05��+(1'(5621���1R�REMHFWLRQ��

7+(�&2857�������

06��3(,5621���1R��<RXU�+RQRU���1R�REMHFWLRQ��

05��+(1'(5621���:HOO��WKHUH
V����,�VXSSRVH�

ZH
YH�JRW�D�WULFN\�LVVXH�EHFDXVH�WKH�LQGLFWPHQW�FKDUJHV�

HLWKHU����WZR�PHDQV�RI�FRPPLWWLQJ�WKLV�RIIHQVH���

�5HPRYLQJ��RU��UHWDLQLQJ��DUH�WZR�VHSDUDWH�HOHPHQWV����,�

WKLQN�WKH\
UH�SUREDEO\�HOHPHQWV����DQG�VR�ZH�PD\�QHHG�DQ�

LQVWUXFWLRQ�RQ�XQDQLPLW\�DV�WR�ZKLFK�RI�WKH�HOHPHQWV�WKH�

MXU\�ILQGV�EH\RQG�D�UHDVRQDEOH�GRXEW�

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���:HOO��WKHUH
V�QR�SDWWHUQ�

LQVWUXFWLRQ�WKDW�,�FDQ�VHH�WKDW�ZRXOG�DGGUHVV�WKDW���'R�

\RX�KDYH�D�SDUWLFXODU�LQVWUXFWLRQ�LQ�PLQG��0U��+HQGHUVRQ"��

05��+(1'(5621���:HOO��KHUH
V����

06��3(,5621���<RXU�+RQRU��LI�,�PD\�UHVSRQG�WR�

0U��+HQGHUVRQ��

7+(�&2857���6XUH��
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���

06��3(,5621���7KH�LQGLFWPHQW�FKDUJHV�WZR�

GLIIHUHQW�WKHRULHV�RI�SURYLQJ�WKH�ILUVW�HOHPHQW���7KH�

ILUVW�HOHPHQW�LV�HLWKHU�WKH�GHIHQGDQW�UHPRYHG�RU�UHWDLQHG�

WKH�FKLOG���$QG�VR�WKHUH
V�WZR�GLIIHUHQW�WKHRULHV�KHUH���

$QG�WKLV�LQVWUXFWLRQ��VXSSRUWHG�E\�WKH�FDVH�ODZ�FLWHG��

WHOOV�WKH�MXU\�WKDW�WKH\�GRQ
W�KDYH�WR�DJUHH�XQDQLPRXVO\�

RQ�ZKLFK�WKHRU\�WKH\�JR�WR��MXVW�WKDW�WKH�HOHPHQW�LV�

VDWLVILHG�DV�D�ZKROH��

6R�WKH�ILUVW�HOHPHQW�LV�HLWKHU�VKH�UHPRYHG�RU�

VKH�UHWDLQHG�WKH�FKLOG���7KDW�LV�WKH�ILUVW�HOHPHQW�RI�WKH�

RIIHQVH���$QG�WKHUH�FDQ�EH�PXOWLSOH�GLIIHUHQW�IDFWXDO�

UHDVRQV�WKDW�VXSSRUW�WKDW���7KH\�GRQ
W�KDYH�WR�EH�

XQDQLPRXV�DV�WR�DOO�RI�WKRVH�IDFWXDO�LVVXHV�RU�XQDQLPRXV�

DV�WR�WKRVH�WKHRULHV��MXVW�WKDW�WKH�ILUVW�HOHPHQW�LV�

VDWLVILHG���7KDW
V�WKH�VWDWH�RI�WKH�ODZ��

-XVW�OLNH�LQ�D�IUDXG�FDVH��WKHUH�FDQ�EH�

PXOWLSOH�GLIIHUHQW�IUDXGXOHQW�DFWV�DV�ORQJ�DV�WKH\�

EHOLHYH�WKDW�WKH�VFKHPH�WR�GHIUDXG�KDV�EHHQ�VDWLVILHG��

05��+(1'(5621���<RXU�+RQRU�����

7+(�&2857���*R�DKHDG��

05��+(1'(5621������RXU�SRVLWLRQ�LV�WKHVH�DUH�

HOHPHQWV���7KHVH�DUH�DOWHUQDWH�HOHPHQWV��PHDQLQJ�WKH\�

FRQVLVW�RI�GLIIHUHQW�FULPHV���

)RU�H[DPSOH��\RX�PLJKW�KDYH�SUREOHPV��IRU�

H[DPSOH��LQ�SURYLQJ�YHQXH��GHSHQGLQJ�RQ�ZKHWKHU�\RX�WDON�
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DERXW�UHPRYLQJ�D�FKLOG�IURP�D�SDUWLFXODU�SODFH�RU�

UHWDLQLQJ�D�FKLOG�RXWVLGH�RI�WKH�8QLWHG�6WDWHV��

6R�,�GRQ
W�WKLQN�WKH\�FKDUJH�WKH�VDPH�FULPH���

&HUWDLQO\��WKH�JRYHUQPHQW
V�HQWLWOHG�WR�FKDUJH�

DOWHUQDWLYH�HOHPHQWV�LQ�DQ�LQGLFWPHQW���%XW�P\�VHQVH�

LV�WKDW����DQG�WKLV����\RX�NQRZ��DJDLQ��LW
V�LPSRUWDQW�

EHFDXVH�RI�WKH�5XOH����DUJXPHQW�WKDW�ZH
YH�PDGH�WKDW�ZH�

WKLQN�WKHUH
V�QR�HYLGHQFH�WKDW�WKH\�UHPRYHG�WKH�FKLOG���

$QG�VR�LI�WKH�MXU\��KDOI�WKH�MXU\�WKLQNV���ZHOO��ZH�WKLQN�

VKH�UHPRYHG�WKH�FKLOG��DQG�KDOI�WKLQNV���ZHOO��VKH�

UHWDLQHG�WKH�FKLOG���WKHQ�,�WKLQN��\RX�NQRZ��LI�ZH
UH�

ULJKW�RQ�5XOH�����WKLV�LV�JRLQJ�WR�FRPH�ULJKW�EDFN�GRZQ�

KHUH�EHFDXVH�ZH�ZRQ
W�KDYH�XQDQLPLW\�DV�WR�D�SDUWLFXODU�

HOHPHQW��

6R��EXW��QR��0V��3HLUVRQ
V�DEVROXWHO\�ULJKW���

,I�WKHVH�DUH�PHDQV��WKHQ�WKDW�LQVWUXFWLRQ�LV�MXVW�ILQH���

,W
V�MXVW�RXU�SRVLWLRQ�WKHVH�DUH�HOHPHQWV�JLYHQ�WKH�

ZRUGLQJ�LQ�WKH�VWDWXWH�WKDW�LW
V��NQRZLQJO\�UHPRYHG�WKH�

FKLOG�IURP�WKH�8QLWHG�6WDWHV��RU�GLIIHUHQW�DFW��

�NQRZLQJO\�UHWDLQHG�WKH�FKLOG�RXWVLGH�RI�WKH�

8QLWHG�6WDWHV����7KHQ�FUDIWLQJ����VR�DIWHU�ZH�PDNH�WKDW�

WKUHVKROG�GHFLVLRQ��ZH�FDQ�ILJXUH�RXW�LI�ZH�QHHG�WR�FUDIW�

DQ�LQVWUXFWLRQ�RU�QRW���

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

06��3(,5621���<RXU�+RQRU��LI�,�PD\��
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7+(�&2857���*LYH�PH�D�VHFRQG���,
P�UHDGLQJ��

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���:HOO��LI�WKLV�ZDV�D�IUDXG�FDVH��,�

ZRXOG�EH�YHU\�FRPIRUWDEOH�JLYLQJ�WKLV�LQVWUXFWLRQ���,
YH�

KDQGOHG�PDQ\�IUDXG�FDVHV�LQ�WKH�SDVW��DQG�,�NQRZ�WKDW�

WKLV�LV�FRUUHFW��

'RHV�HLWKHU�VLGH�KDYH�DQ\�DXWKRULW\�DV�WR�

ZKHWKHU�RU�QRW�WKRVH�DUH�HOHPHQWV"��

05��+(1'(5621���1R���%HFDXVH�WKLV�LV�

6HFWLRQ�������

7+(�&2857���$QG�,�FHUWDLQO\�DSSUHFLDWH�WKDW���

7KDQN�\RX�YHU\�PXFK���/LNH�,�VDLG�EHIRUH����

05��+(1'(5621���6R��VR�,�WKLQN�WKHLU�DQDORJ\�DV�

WR�IUDXG�FDVHV�DQG��\RX�NQRZ��IRU�H[DPSOH��DLGLQJ�DQG�

DEHWWLQJ�RU�DWWHPSWV��\RX�NQRZ��VXEVWDQWLDO�VWHSV��HW�

FHWHUD�����HOHPHQWV��YHUVXV��PHDQV��LV�IHDWXUHG�

SURPLQHQWO\�LQ�WKH�VRUW�RI�-RKQVRQ�FDVHV�DQG����

7+(�&2857���&RUUHFW��

05��+(1'(5621������0DWKLV�DQG�HYHU\WKLQJ��

7R�PH��WKLV�VHHPV�OLNH�DQ�,OOLQRLV�DJJUDYDWHG�

EDWWHU\�VWDWXWH��IRU�H[DPSOH��ZKHUH�WKH�JRYHUQPHQW�RU�WKH�

VWDWH�FRXOG�FKDUJH��RQ�WKLV�GD\��VR�DQG�VR�PDGH�FRQWDFW�

RI�D�SURYRNLQJ�DQG�LQVXOWLQJ�QDWXUH�DQG�FDXVHG�ERGLO\�

KDUP�WR�WKLV�SHUVRQ���

$QG�WKDW��WKRVH�DUH�PHDQV����ZH�NQRZ�WKDW����LQ�
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WKH�6HYHQWK�&LUFXLW���,
P�VRUU\��,�GRQ
W�PHDQ�PHDQV���

7KRVH�DUH�HOHPHQWV��

7+(�&2857���7KRVH�DUH�HOHPHQWV��QRW�PHDQV��

05��+(1'(5621���<HV��H[DFWO\��

$QG�VR�\RX�FDQ�FKDUJH�WKHP�WRJHWKHU��EXW�\RX�

ZRXOG�QHHG�XQDQLPLW\�RQ�WKHP���,�VHH�WKRVH�DV�VHSDUDWH�

DFWV��MXVW�DV�,�VHH�WKHVH�DV�VHSDUDWH�DFWV���7KH\�DUH�

VHSDUDWHG�E\�DQ��RU���

6R�DV�RSSRVHG�WR��IRU�H[DPSOH��WKH�NLGQDSSLQJ�

VWDWXWH��������ZKLFK�KDV��\RX�NQRZ���DEGXFWV��NLGQDSV��

LQYHLJOHV���HW�FHWHUD��DOWKRXJK�,�VXSSRVH�WKHUH
V�

SUREDEO\�DQ��RU��WKHUH�DV�ZHOO��

7+(�&2857���7KHUH�LV�

05��+(1'(5621���6R����

06��3(,5621���,�FDQ�JLYH�WKH�&RXUW�DQRWKHU�

H[DPSOH���,Q��IRU�H[DPSOH��LQ�D�SURGXFWLRQ�RI�FKLOG�

SRUQRJUDSK\�FDVH��ZKLFK�WKH�&RXUW�KDV�GHDOW�ZLWK�SOHQW\�

RI�WKRVH��WKH�VWDWXWH�XQGHU������JLYHV�WKUHH�RSWLRQV�IRU�

MXULVGLFWLRQ���$QG�ZKHQ�ZH�LQVWUXFW�WKH�MXU\��ZH�VD\�WKDW�

WKH�&RXUW����WKH�MXU\�KDV�WR�GHWHUPLQH�WKDW�WKHUH�ZDV�D�

FRQQHFWLRQ�WR�LQWHUVWDWH�FRPPHUFH���

$QG�WKHUH
V�WKUHH�ZD\V�WKDW�WKH\�FDQ�GHWHUPLQH�

WKDW���7KH\�FDQ�GHWHUPLQH�WKDW�EHFDXVH�WKH�PDWHULDO�WKDW�

ZDV�XVHG�WUDYHOHG�LQ�LQWHUVWDWH�FRPPHUFH��RU�WKDW�WKH�

GHIHQGDQW�UHDVRQDEO\�NQHZ�WKDW�WKH�LPDJHV�ZRXOG�EH�

A.113



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

U6A v. 6A5AH 0. 1,X21, 1R. 15-20057 -- 7ULDO (12/19/16)

/,6A .1,GH7 C26,0,1,, 505-C55
2IILcLDO CRXUt 5HSRUtHU - U.6. DLstULct CRXUt

(217) 355-4227

���

WUDQVPLWWHG�LQ�LQWHUVWDWH�FRPPHUFH��RU�WKDW�WKH�LPDJHV�

DFWXDOO\�GLG����ZHUH�WUDQVPLWWHG�LQ�LQWHUVWDWH�FRPPHUFH���

7KHUH
V�WKUHH�GLIIHUHQW�ZD\V�MXULVGLFWLRQ�FDQ�EH�

HVWDEOLVKHG��DQG�HDFK�RI�WKRVH�ZD\V�DUH�RXWOLQHG�LQ�WKH�

MXU\�LQVWUXFWLRQ�DQG�JLYHQ�DQ��RU����$QG�WKDW
V�D�SDWWHUQ�

LQVWUXFWLRQ�WKDW�WKH�6HYHQWK�&LUFXLW�JLYHV��

,Q�WKLV�FDVH��WKHUH�DUH�WZR�GLIIHUHQW�ZD\V�WKDW�

WKH�GHIHQGDQW�FDQ�FURVV�DQ�LQWHUQDWLRQDO�ERUGHU�DIIHFWLQJ�

WKH�LQWHUVWDWH�FRPPHUFH�HOHPHQW�WKDW�EULQJV�XV�KHUH�WR�

)HGHUDO�&RXUW���(LWKHU�VKH�UHPRYHV�WKH�FKLOG�DQG�WDNHV�

WKH�FKLOG�RXWVLGH�RI�WKH�8QLWHG�6WDWHV��RU�VKH�UHWDLQV�

WKH�FKLOG�RXWVLGH�RI�WKH�8QLWHG�6WDWHV�ZKR�KDG�EHHQ�LQ�

WKH�8QLWHG�6WDWHV��

6R�LW
V�D�MXULVGLFWLRQDO�KRRN���,W
V�WKH�ILUVW�

HOHPHQW�RI�WKH�VWDWXWH���7KHUH
V�WZR�GLIIHUHQW�ZD\V�WKDW�

LW�FDQ�EH�DFFRPSOLVKHG��WZR�GLIIHUHQW�PHDQV�RI�

DFFRPSOLVKLQJ�WKH�MXULVGLFWLRQDO�DVSHFW���,W
V�QRW�WZR�

VHSDUDWH�HOHPHQWV�WKDW�WKH�JRYHUQPHQW�KDV�WR�SURYH�

VHSDUDWHO\���7ZR�GLIIHUHQW�WKHRULHV��DQG�WKH\�FDQ�DOO�

GHFLGH�WKDW�ERWK�RI�WKHP�ZHUH��ZHUH�DFFRPSOLVKHG�RU�RQH�

RU�WKH�RWKHU��

7+(�&2857���,����DOO�ULJKW���2QFH�DJDLQ��ZH
UH�

LQ�XQFKDUWHG�WHUULWRU\���,�KDYH�WR�JR�EDVHG�RQ�ZKDW�,�

NQRZ�IURP�-RKQVRQ�DQG�VRPH�RWKHU�FDVHV�UHFHQWO\�WDONLQJ�

DERXW��PHDQV��YHUVXV��HOHPHQWV���
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,�DP�SHUVXDGHG�E\�0V��3HLUVRQ
V�DUJXPHQW���,�

ZDV�ZDIIOLQJ�RQ�WKH�IUDXG�DQDORJ\��EXW�QRZ�UHDGLQJ�WKH��

WKH�H[DPSOH�VKH�MXVW�JDYH�UHODWHG�WR�FKLOG�SRUQRJUDSK\��

,
P�SHUVXDGHG�E\�WKDW���,�WKLQN�WKHVH�DUH����,�WKLQN�WKLV�

LQVWUXFWLRQ�LV�FRUUHFW���

%XW�DV�\RX�SRLQWHG�RXW��0U��+HQGHUVRQ��LW
V�

������DQG�ZH�KDYH��UHDOO\����WKH�6HYHQWK�&LUFXLW�FDQ�JR�

WKURXJK�DQG�UDNH�PH�RYHU�WKH�FRDOV�DQG�H[SODLQ�ZK\�LW�ZDV�

REYLRXV�WKDW�LW�ZDVQ
W��EXW�,�WKLQN�LW
V����QR��WKH\�

GRQ
W�GR�WKDW��WKH\
UH�XVXDOO\�SUHWW\�QLFH�WR�PH��

05��+(1'(5621���:H
UH�RQ�WKH�UHFRUG��

<RXU�+RQRU��

7+(�&2857���<HDK��,�NQRZ���,�GRQ
W�PLQG�VD\LQJ�

WKDW���,
YH�EHHQ�XS�WKHUH�EHIRUH��DQG�,�KDG�D�UHDOO\�QLFH�

WLPH���6R�,����HYHQ�ZKHQ�,
YH�EHHQ�UHYHUVHG�E\�VRPH�

SHRSOH�LQ�RSLQLRQV�DXWKRUHG�E\�VRPH�RI�WKH�MXGJHV�ZKR�DUH�

NQRZQ�IRU�EHLQJ�KDUVK��,
YH�DFWXDOO\�WKRXJKW�WKDW�WKH�

RSLQLRQV�ZHUH�SUHWW\�ZHOO�ZULWWHQ��DQG�,�GLGQ
W�IHHO�OLNH�

,�ZDV�EHLQJ�VXEMHFW�WR�DQ\�NLQG�RI�D�SHUVRQDO�DWWDFN���6R�

,�GRQ
W�NQRZ���0D\EH�WKH\�OLNH�PH�XS�WKHUH���,�GRQ
W�

NQRZ���,�GRQ
W�PLQG���,I�,
YH�PDGH�D�PLVWDNH�KHUH��,
YH�

PDGH�D�PLVWDNH��

,�WKLQN�IRU��OLNH��WKH�ILIWK�WLPH�VR�IDU�WKLV�

WULDO�WR�VD\��ORRN��WKLV����WKHUH
V�VR�OLWWOH�FDVH�ODZ�RQ�

WKLV��,
YH�EHHQ�KDYLQJ�WR�IDOO�EDFN�RQ�DOO�RI����RQ�
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DQDORJLHV��RQ�RWKHU�DSSURSULDWH�FDVHV��DQG�FDVH�ODZ�RQ�

KRZ�WR�DQDO\]H�DQG�GHWHUPLQH�WKLQJV���$QG�D�ORW�RI�WKH�

SUHYLRXV�UXOLQJV�,�PDGH��WKH\�ZHUH�DEXVH�RI�GLVFUHWLRQ�

VWDQGDUGV���$QG�DV�DOO�RI�XV�NQRZ�IURP�VHYHUDO�FDVHV��\RX�

FDQ�KDYH�WKH�VDPH����\RX�FDQ�KDYH�WZR�GLIIHUHQW�MXGJHV�

ORRNLQJ�DW�WKH�VDPH�IDFWV�FRPH�XS�ZLWK�H[DFW�RSSRVLWH�

FRQFOXVLRQV���$QG�WKH\�FDQ�ERWK�EH�UHDVRQDEOH�DQG�QRW�

DEXVHV�RI�GLVFUHWLRQ��DV�ORQJ�DV�WKH\
UH�H[SODLQHG�DV�WR�

ZK\�WKH�MXGJH�LV�GRLQJ�LW���

7KDW
V�ZK\�LQ�WKLV�FDVH��PRUH�WKDQ�DQ\�,
YH����

PRUH�WKDQ�DQ\�FULPLQDO�FDVH��,
YH�KDG�VR�PDQ\�ZULWWHQ�

RUGHUV���,�ZDQW�WKH�UHFRUG�WR�EH�FOHDU�DV�WR�WKH�ORJLF�

EHKLQG�ZKDW�,
P�GRLQJ�VR�,
P�QRW�MXVW�IOLSSDQWO\�GRLQJ�

WKLQJV���

/LNH�,�VDLG�EHIRUH��WKLV�WLPH�,
P�UXOLQJ�LQ�

IDYRU�RI�WKH�GHIHQGDQW�ZKHQ�LW
V�D�FORVH�FDOO��

7KLV�RQH��KH\��RQFH�DJDLQ��OLNH�0U��+HQGHUVRQ�

VD\V��������ZH
UH�LQ�XQFKDUWHUHG�WHUULWRU\��,�OLNH�

WKDW����,
P�SHUVXDGHG�E\�WKDW�FKLOG�SRUQRJUDSK\�H[DPSOH�

RI�0UV��3HLUVRQ��VR�ZH
UH�JRLQJ�WR�JR�ZLWK����&RXUW
V����

ZLOO�EH�JLYHQ�RYHU�REMHFWLRQ�RI�0U��+HQGHUVRQ��RU�WKH�

GHIHQGDQW��

$OO�ULJKW���7KH�ODVW�RQH�LV�WKH�YHUGLFW�IRUP���

(YHU\WKLQJ�RQ�WKHUH�ORRNV�FRUUHFW���

$Q\�REMHFWLRQ"��
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06��3(,5621���1R�REMHFWLRQ��

7+(�&2857���0U��+HQGHUVRQ��

05��+(1'(5621���1R���,�KDYH�QR�REMHFWLRQ��

7+(�&2857���$OO�ULJKW���*LYHQ��

05��+(1'(5621���:HOO��QR��ZDLW�D�VHFRQG��

7+(�&2857���,V�WKHUH�DQ�HUURU"��

05��+(1'(5621���,W�VKRXOG�EH��FKDUJHG�LQ�WKH�

LQGLFWPHQW���QRW��FKDUJHG�WKH�LQGLFWPHQW���

06��3(,5621���2K��VRUU\��

7+(�&2857���,�FRPPHQG�0U��+HQGHUVRQ��RQFH�

DJDLQ��IRU�EHLQJ�D�YHU\�VKDUS�DWWRUQH\����&KDUJHG�LQ�WKH�

LQGLFWPHQW����:H
OO�DGG�WKH�ZRUG��LQ��WR�WKDW���

6R�JLYHQ�DV�PRGLILHG��

$OO�ULJKW���$Q\�LQVWUXFWLRQV�WKH�JRYHUQPHQW
V�

KDV�SURSRVHG�WKDW�,�KDYH�OHIW�RXW"��2U�DQ\WKLQJ�HOVH�,�

QHHG�WR�DGGUHVV�ZLWK�WKH�LQVWUXFWLRQV"��

06��3(,5621���1RWKLQJ�IURP�WKH�JRYHUQPHQW��

<RXU�+RQRU��

7+(�&2857���0U��+HQGHUVRQ��SUHVHUYLQJ����,�

WKLQN�ZH�FDQ�FDOO�\RXU�5XOH����UHODWHG�DUJXPHQWV��

SUHVHUYLQJ�WKRVH�DV�WR�WKHVH�LQVWUXFWLRQV��DQ\WKLQJ�HOVH�

\RX�WKLQN�,
YH�QRW�JLYHQ"��

05��+(1'(5621���1R��QR���7KDQN�\RX��<RXU�+RQRU��

7+(�&2857���2ND\���$OO�ULJKW���

$Q\WKLQJ�IXUWKHU�RQ�EHKDOI�RI�WKH�
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8QLWHG�6WDWHV"��

06��3(,5621���-XVW�D�TXHVWLRQ���:LOO�WKH�

LQVWUXFWLRQV�EH�QXPEHUHG�LQ�WKLV�ZD\�ZKHQ�WKH\
UH�JLYHQ�

WR�WKH�MXU\�DV��\RX�NQRZ��&RXUW
V�,QVWUXFWLRQ����RU����,�

JXHVV�ZH�GLG�WDNH�RQH�RXW��

7+(�&2857���,�KDYH�QR�LGHD�ZKDW�\RX
UH�DVNLQJ�

PH��

06��3(,5621���:HOO��,
P�MXVW�ZRQGHULQJ�LI��

LI����IRU�H[DPSOH��DV�ZH
UH�SUHSDULQJ�RXU�FORVLQJ�

DUJXPHQWV��LI�ZH
UH�UHIHUULQJ�WR�WKH�&RXUW
V�

LQVWUXFWLRQV��RU�WKH�LQVWUXFWLRQV�RI�ODZ�WKDW�WKH\
UH�

JLYHQ��FDQ�ZH�UHIHU�WR�WKHP�E\�WKH�QXPEHU�WKDW
V�RQ�

WKHUH"��2U�ZLOO�WKH\�QRW�EH�QXPEHUHG�IRU�WKH�MXU\"��

7+(�&2857���:LOO�WKH�MXU\�VHH�WKH�PDUNHG�FRS\�

RI�WKH�LQVWUXFWLRQV"��

06��3(,5621���1R��QR��QR���

:LOO����WKH�FRS\�WKDW�WKH�MXU\�JHWV��ZLOO�LW�

KDYH�WKH�LQVWUXFWLRQ�QXPEHUV�DW�WKH�ERWWRP���

7+(�&2857���1R���,W�GRHVQ
W�VD\�&RXUW
V�

,QVWUXFWLRQ�1XPEHU�DQ\WKLQJ���,W�GRHVQ
W�VD\����

WKHUH
V���

06��3(,5621���6R�WKH\
UH�XQQXPEHUHG���7KH\
UH�

MXVW�LQVWUXFWLRQV��

7+(�&2857���7KHUH
V�SDJH�QXPEHUV�RQ�VRPH�RI�

WKHP���,�PHDQ��XVXDOO\�ZH�SXW�SDJH�QXPEHUV�DW�WKH�ERWWRP���
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06��3(,5621���2ND\���

7+(�&2857���2K�QR��ZH�GRQ
W���,
YH�DFWXDOO\�

EHHQ�WROG�WKDW�ZH�GR�QRW���7KH�FOHDQ�FRSLHV�DUH�WRWDOO\�

FOHDQ���7KHUH�DUH�QR�SDJH�QXPEHUV�DW�WKH�ERWWRP��

06��3(,5621���8QGHUVWRRG��<RXU�+RQRU���

7KDQN�\RX��

7+(�&2857���7KDW�TXHVWLRQ�ZDV�VR�RXW�RI�OHIW�

ILHOG�\RX�WRWDOO\�WKUHZ�PH�

$Q\WKLQJ�HOVH"��

06��3(,5621���1R��

7+(�&2857���0U��+HQGHUVRQ"��:DQW�WR�UHQHZ�\RXU�

5XOH����PRWLRQ�IRU�WKH�XPSWHHQWK�WLPH"��

05��+(1'(5621���,�GR��DFWXDOO\��MXVW�WR�PDNH�LW�

FOHDU��EHFDXVH�,
P�QRW�VXUH�WKDW�,�KDYH�GRQH�DW�WKH�FORVH�

RI�DOO�WKH�HYLGHQFH���,�FDQ�UHQHZ�WKDW�PRWLRQ�IRU�WKH�

UHDVRQV�,
YH�DOUHDG\�JLYHQ���7KDQN�\RX��<RXU�+RQRU��

7+(�&2857���,�MXVW�ZDQWHG�WR�PDNH�VXUH�LW�ZDV�

RQ�WKHUH��DQG�LW
V�FRUUHFW��LW�KDV�EHHQ�PDGH�PXOWLSOH�

WLPHV��DQG�,�HQWHUHG�D�ZULWWHQ�RUGHU�RQ�WKDW�QRZ���$QG�DV�

,�VDLG��ZH
OO����LW
V�DOZD\V�QLFH�EHLQJ�WKH�ILUVW�FRXUW�

LQ�WKH�FLUFXLW�WR�DGGUHVV�D�VWDWXWH�ZLWK�DQ�DIILUPDWLYH�

GHIHQVH�ZKHUH�WKH�SODLQ�PHDQLQJ�RI�WKH�VWDWXWH�LVQ
W�PXFK�

KHOS�IRU�D�ORW�RI�WKHVH�LVVXHV��

$OO�ULJKW���,
OO�VHH�HYHU\ERG\�EDFN�KHUH�DW�

�����WRPRUURZ�PRUQLQJ���+DYH�D�JRRG�QLJKW��
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