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JURISDICTIONAL STATEMENT 

The government filed a three-count indictment against Daniel Montez on 

January 8, 2013, charging him with violations of 21 U.S.C. § 841(a)(1) (2012). 

(R.246 at 4, 8, 23.)1 Thus, the district court had jurisdiction over Montez’s case 

pursuant to 18 U.S.C. § 3231, which states that the “district courts of the United 

States shall have original jurisdiction . . . of all offenses against the laws of the 

United States.”  

Montez was tried before a jury in June 2014. On June 12, 2014, the jury 

acquitted Montez of two counts and returned a guilty verdict on the third. (Trial Tr. 

599.) On January 5, 2016, the district court sentenced Montez and entered its 

judgment on February 9, 2016. (Sentencing Hr’g Tr. 42); (R.1232.) Montez filed his 

timely notice of appeal on February 1, 2016. (R.1226.) 

This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291, 

which grants jurisdiction of “all final decisions of the district courts of the United 

States” to their courts of appeal, and 18 U.S.C. § 3742, which provides for review of 

the sentence imposed. 

  

                                                 
1 References to the sequentially paginated trial transcript shall be denoted as (Trial Tr. __), 

references to the sentencing hearing transcript as (Sentencing Hr’g Tr. __), and references 

to the pretrial status hearings, as ([Date] Hr’g Tr. __). All other references to the Record 

shall be denoted with the appropriate docket number as (R.__). References to the material 

in the appendix shall be denoted as (A.__). 
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STATEMENT OF THE ISSUES 

 

I. Whether the district court denied Montez a fair trial by erroneously 

admitting hearsay evidence as context while failing to issue limiting instructions as 

to the use of this evidence. 

 

II. Whether, after the government expressly assured the district court and 

the defense that it would not present gang testimony at trial, the district court 

committed harmful error by failing to strike from the record the government’s 

references to gangs. 

 

III. Whether Illinois’s 2006 aggravated battery statute qualifies as a crime 

of violence and, therefore, whether the district court erred in sentencing Montez as 

a career offender. 

 

IV. Whether the government engaged in misconduct by presenting to the 

grand jury testimony that incorrectly represented what was contained in recorded 

calls, and in failing to timely correct the mistake prior to trial.  

  



 

3 

STATEMENT OF THE CASE 

Jose de Jesus Ramirez-Padilla (also known as “Gallo”) and his brother Helein 

ran a drug trafficking organization in Chicago from January 2009 until September 

2012. (R.246 at 3.) In 2011 state and federal law enforcement agencies began 

investigating its activities. Cf. (R.1 at 9, 16–17.) Ultimately, the government 

targeted forty individuals allegedly involved in the operation and Appellant Daniel 

Montez was one of them. (R.1 at 6.) 

Out of the group of forty, the government alleged nine individuals were 

involved in a conspiracy, including Montez. (R.1 at 1.) The grand jury, however, 

disagreed with the scope of the government’s proposed conspiracy, and returned a 

true bill only as to six. (R.246 at 3.) The grand jury did not return a charge of 

conspiracy against Montez.  

As Gallo later testified at trial, Montez was a mere customer “who wouldn’t 

really buy much.” See (Trial Tr. 402.) And the quantities alleged could be considered 

user—rather than distribution—amounts. See (Trial Tr. 496) (testimony from the 

government’s expert witness that if Montez’s “intent [was] to consume it, then it’s a 

consumer amount”). In fact, he lived in an apartment with none of the trappings of 

a drug dealer. Cf. (Trial Tr. 502, 512.) When officers searched his apartment they 

did not find drugs or any drug-distribution paraphernalia such as scales, large 

quantities of money, or notebooks. (Trial Tr. 512–513.) In the end, the grand jury 

indicted Montez on three counts of possession with intent to distribute a detectable 
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amount of cocaine, based on transactions that occurred in October 2011, December 

2011, and June 2012. (R.246 at 4, 8, 23.) 

According to Montez, the government and its testifying agent before the 

grand jury relied on a recorded cell phone call (Call 6510) as support for its claim 

that Montez engaged in a drug transaction in December 2011. (R.805 at 4–5); 

(R.1151 at 3.) The government claimed that in the call, Helein asked Montez 

whether he was going to want “the tia.” (R.805 at 4.) “Tia” is a code word for 14 

grams of cocaine. See (Trial Tr. 398) (“mi tia” means a half ounce of cocaine, or 14 

grams). Additionally, the government claimed that another recorded call (Call 

6519)— presented in the criminal complaint—also referred to “the tia.” See (R.1-6 at 

140.) However, neither the translator’s summaries of calls 6510 or 6519, nor the 

final transcripts of those calls presented at trial include the term “tia.” (R.805 at 4–

5); (R.1195 at 6); (A.72–74, 80–81) (final admitted transcripts of Calls 6510 and 

6519); (A.69–71, 75–79, 82–84) (final admitted transcripts of other calls). 

Before his trial Montez moved in limine to bar the government from eliciting 

testimony about or introducing evidence of gang affiliation. (R.632 at 3.) At a motion 

hearing, the district court asked the government whether it would present any such 

evidence. (A.55.) When the government responded that it would not, the district 

court replied “[t]hat was easy. That motion is denied as moot.” (A.55.) In an order 

memorializing the hearing, the district court repeated the government’s intention 

not to introduce any gang-related evidence as its reason for denying Montez’s 

motion. (A.13.) 



 

5 

Around the same time, counsel for Benito Mojica, one of the other remaining 

defendants in the case, discovered that the wiretapped call transcripts disclosed by 

the government were inaccurate in various ways. (05/16/14 Hr’g Tr. 14.) Mojica filed 

an emergency motion and the district court held a hearing shortly afterwards. 

(05/16/14 Hr’g Tr. 2.) Although Montez himself was present, his lawyer was not, 

given the late notice. (05/16/14 Hr’g Tr. 2) (district court commenting, “I can’t really 

say that I blame [Montez’s counsel] since the notice was sent too late.”). 

During that hearing the government represented that it had been in the 

process of preparing transcripts and turning them over to the remaining 

defendants. (05/16/14 Hr’g Tr. 26.) The record is unclear, however, as to when and 

whether Montez received correct transcripts that did not include the erroneous 

reference to “tia.” (05/16/14 Hr’g Tr. 26) (government stating that it produced 

transcripts specifically related to Mojica); but compare (05/16/14 Hr’g Tr. 26) 

(government stating that “calls with respect to all defendants” were produced in 

February) with (R.682 at 34–35) (government’s April 30, 2014, Santiago proffer that 

still relied on the term “tia”). Regardless, as relevant to Montez, the government 

ultimately discovered that Calls 6510 and 6519, which related to the transaction 

underlying the December 2011 count on which Montez was ultimately convicted, 

contained inaccurate references to “the tia.” See (A.72–74, 80–81) (transcripts of 

Calls 6510 and 6519 introduced at trial). The reference to “the tia” had been an 

essential part of the evidence presented to the grand jury. (R.1-6 at 139–40.) 
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Finally, roughly a month prior to trial, the government—after initially 

arguing against severance, see (04/16/2014 Hr’g Tr. 7–8)—requested that the 

district court sever Montez’s case from the remaining defendants, (05/12/14 Hr’g Tr. 

13–14). The government conceded multiple times that Montez was not a conspirator 

and characterized him as a “customer[]” who simply purchased from the drug 

trafficking organization. (05/12/14 Hr’g Tr. 16–17, 23.) During that same hearing, 

Montez’s counsel moved to exclude hearsay contained in transcripts of wiretapped 

telephone calls between Montez and the Ramirez-Padilla brothers. (A.57–58) 

(Montez’s oral motion in limine); (R.682 at 32–37) (government’s Santiago proffer 

seeking to admit statements); see also (A.69–84) (call transcripts). Noting that the 

grand jury declined to indict Montez on conspiracy, defense counsel argued that the 

statements should not be admitted via the co-conspirator exception in Federal Rule 

of Evidence 801(d)(2)(E). (A.57–58.) In response, the government said that the issue 

could be “resolved in the interim with defense counsel.” (A.58.) On that basis, the 

district court delayed ruling on the motion. (A.58.)  

At a hearing the next day, however, Montez and the government informed 

the district court that they had not resolved the issue. Montez again objected to the 

admission of hearsay contained within the transcripts. (A.60.) The district court 

declined to rule on the motion, reasoning that “if [one of the other defendants is] 

found guilty, maybe we’ll hold your client’s trial off until after the sentencing,” 

inferring that a guilty verdict might spur Montez to plead guilty. (A.60.) At the 

conclusion of the hearing, the district court advised Montez’s counsel that it would 
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“try [Montez] on the date indicated, June 10th. And I’ll hear your specific issue 

then. I think it will be much easier to rule on it then.” (A.60.)  

According to the district court’s instructions, on the first day of jury selection, 

June 9, 2014, Montez again objected to the admission of hearsay in the call 

transcripts. (Trial Tr. 2.) Defense counsel indicated that although the government’s 

position was that these statements were mere context, the defense “believe[d] that 

[they were] offered for the truth.” (Trial Tr. 2.) The district court asked, “why this 

motion wasn’t filed previously . . . so that [the court] could review [the statements] 

and rule on them before . . . the morning that we’re supposed to begin jury 

selection?” (Trial Tr. 5.) Montez’s counsel reminded the district court of his prior 

motions and the district court’s mention of pushing the motion back to the trial 

date. (Trial Tr. 5.) But the district court again asked why Montez’s counsel filed the 

motion when he did “because I’m here ready to select a jury and instead you’re 

asking me to rule on multiple pages of transcripts on every single statement made 

by a co-conspirator, and I don’t think that’s reasonable . . . .” (Trial Tr. 6–7). In the 

end, the district court opted to “select the jury and then . . . stay late to rule on 

these at [defense counsel’s] convenience.” (Trial Tr. 8.) After jury selection wrapped 

up for the day, around 4:30 that afternoon, defense counsel asked the district court 

for a ruling. (Trial Tr. 189.) The district court stated that they would have to take it 

up the next day. (Trial Tr. 189.)  

The next morning, Montez once more renewed his objection to the hearsay 

contained in the transcripts. (Trial Tr. 194.) This time, Montez specifically directed 
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the court to the transcript of Call 6510. (Trial Tr. 195.) The transcript included the 

following exchange: 

DANIEL MONTEZ:   And listen, is it hard or loose? 

HELEIN RAMIREZ-PADILLA:  It’s real nice, dude. 

DANIEL MONTEZ:   Okay, that’s what I need to know. 

HELEIN RAMIREZ-PADILLA:  It’s more or less. 

See (A.73.) Montez argued that the out-of-court statements were offered for their 

truth as evidence of a drug transaction. Implicitly denying the defense motion, the 

district court told the defense counsel that he could “refile” if he provided a detailed 

accounting of each statement in the thirteen transcripts that he believed amounted 

to hearsay. (Trial Tr. 200–01.) Then the district court admonished defense counsel, 

stating “that we’re not stalling the trial for this.” (Trial Tr. 201.) 

Later that afternoon the district court handed defense counsel a printed order 

memorializing and expanding upon the oral discussion from that morning. (Trial Tr. 

324–25.) In its order, the district court determined that seven lines out of the 

thirteen transcripts were admissible as context. (A.17.) It did not indicate whether 

any other lines were excludable as hearsay. The district court “order[ed] the 

defendant to file an amended motion to exclude that specifically identifies each of 

Ramirez-Padilla’s statements that the defendant contends is inadmissible 

hearsay . . . , the basis for the defendant’s belief [that they are hearsay], and his 

response to [the government’s context argument].” (A.18.) Yet within minutes of 



 

9 

issuing this order, the trial resumed and the government published the first call 

transcript to the jury. (Trial Tr. 324–26.)  

Ultimately, the district court admitted every transcript and nearly every 

statement within them into evidence during the trial. See (Trial Tr. 327 (Call 309), 

328 (Call 314), 330 (Call 316), 331 (Call 322), 348 (Call 6510), 349 (Call 6513), 350 

(Call 6516), 351 (Calls 6519 and 7052), 355 (Calls 2388 and 2406), 357 (Call 2453), 

359 (Call 2460)); see also (Trial Tr. 300–01) (parties’ stipulation to the admissibility 

of the transcripts, but preserving an objection to them on relevance grounds). The 

sole redaction in the thirteen published transcripts related to an uncharged drug 

deal mentioned in Call 7052. See (Trial Tr. 351–53) (indicating the government 

redacted parts of Call 7052). Additionally, although the government had previously 

suggested that a limiting instruction might be appropriate to inform the jury of how 

it could use the statements in the transcripts, (Trial Tr. 192), the district court gave 

no such instruction, either when the transcripts were admitted, see (Trial Tr. 327, 

328, 330, 331, 348, 349, 350, 351, 353, 355, 357, 359), or during the final 

instructions, see (Trial Tr. 576–88).  

During the trial, the government presented testimony from seven witnesses, 

mostly the law enforcement personnel who investigated the drug trafficking 

organization. See (Trial Tr. 271, 302, 332, 387, 450, 462, 477.) On the beginning of 

the third day of trial, the government called Gallo, who appeared pursuant to a plea 

deal that potentially halved his sentence. (Trial Tr. 446.) Gallo testified that he sold 

drugs to Montez on June 17, 2012. (Trial Tr. 409–10.) 
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On cross, however, Gallo stated that he had used marijuana and cocaine 

every day for 12 years, which he believed affected his memory. (Trial Tr. 418–19.) 

He also acknowledged that he was a drug dealer, and that about $1.75 million “ran 

through” his drug trafficking organization. (Trial Tr. 423.) Gallo additionally 

admitted to deceiving others. (Trial Tr. 427.) He testified that he had used aliases 

and illegally reentered the United States after being deported to Mexico. (Trial Tr. 

419.) He confessed that he brokered a fraudulent deal with a cocaine supplier in 

order to cheat him of $10,000. (Trial Tr. 441.) He admitted to supplying a fake social 

security number in order to secure employment. (Trial Tr. 442.) And, finally, Gallo 

stated that he drove a scrap truck through Chicago alleys in order to throw law 

enforcement off his drug trafficking activity. (Trial Tr. 449.) 

Immediately following Gallo’s testimony, the government called Patrick 

Staehely, an FBI agent. (A.50.) The government initiated the following exchange: 

MR. KNESS:   Are you a special agent with the FBI? 

AGENT STAEHELY: Yes, sir. 

MR. KNESS:  Are you assigned to any particular group in the 

FBI? 

 

AGENT STAEHELY: Yes, sir. 

MR. KNESS:   What are you assigned to? 

AGENT STAEHELY: A gang task force. 

MR. KNESS: What are the duties and responsibilities you have 

on the gang task force? 

(A.51.)  
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Defense counsel allowed another question to pass before asking for a sidebar, 

(A.51), and then alerted the district court to the “patent[] unfair[ness]” and 

“improp[riety]” of the government’s “imput[ing]” gang activity to Montez (A.52) (“It’s 

just flat-out plain wrong, Judge.”). In response, the district court brushed off the 

prejudicial effect of the statements, saying, “I frankly don’t think it’s of very great 

importance.” (A.52.) The judge determined that Agent Staehely’s gang reference 

was “not greatly prejudicial” because “the statement was so quick and it [had] no 

other bearing on what [Staehely was] going to testify to.” (A.53.) Instead of striking 

the question and answer as irrelevant, the district court said that he could instruct 

the jury to disregard the gang reference, but defense counsel told the court that 

there was “nothing the Court [could] do now.” (A.53.) 

The trial lasted three days. Of the three possession-with-intent-to-distribute 

charges, the jury acquitted Montez of two counts—Counts Two and Twenty-One 

(the October and June counts)—and convicted him of Count Six (the December 

count). (R.788.) 

For the acquitted counts, the government introduced calls between Montez 

and Helein or Gallo (Trial Tr. 546, 552); testimony from a lieutenant and FBI agent 

(Trial Tr. 546–48, 554); and Gallo’s testimony (Trial Tr. 547, 554). The government 

even introduced a series of photographs it claimed memorialized one of the 

acquitted drug deals. (Trial Tr. 548.) Only two witnesses testified to direct 

knowledge of any facts underlying the charges: Agent Ostrow, see (Trial Tr. 332) 

(Ostrow testifying to surveillance of the October 27, 2011, alleged sale constituting 
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Count Two), and Gallo, see (Trial Tr. 435) (Gallo testifying to participation in the 

June 17, 2012, alleged sale constituting Count Twenty-One). 

On the other hand, for the sole count of conviction (the December 2011 

count), the government relied entirely on out-of-court statements—namely, the 

phone calls between Montez and Helein. (Trial Tr. 549–54.) And unlike the 

acquitted counts, which had the benefit of live testimony and cross-examination of 

Gallo, (Trial Tr. 411), the government never called Helein to the stand regarding 

the sale on which the jury convicted Montez.  

After trial, Montez moved for a new trial or for a judgment of acquittal. 

(R.796.) In a pro se supplement to that motion, Montez argued that the government 

engaged in various forms of misconduct related to its handling of “the tia” evidence. 

See (R.805.) Meanwhile, the probation office prepared a Presentence Investigation 

Report (PSR) on August 25, 2014, which relied on the 2013 version of the 

Sentencing Guidelines. On January 5, 2016, the district court held Montez’s 

sentencing. It first denied Montez’s motion for a new trial or judgment of acquittal. 

(A.21.) The district court then turned to sentencing, adopting the PSR with just a 

few minor modifications that do not impact this appeal. (A.32.) Specifically, the 

district court adopted the PSR recommendation to apply the career-offender 

enhancement under Guideline § 4B1.1. (A.32.)  

In finding that enhancement appropriate, the probation office had 

determined that two of Montez’s prior convictions—a 1984 murder conviction and a 

2006 aggravated battery conviction—served as the two predicate offenses. (R.888 at 
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9.) Both of these cases took place in Cook County. (R.888 at 12, 15.) The probation 

officer noted that she was “unable to obtain copies of criminal documents (such as 

copies of charging documents and disposition orders) from the Cook County clerk’s 

office.” (R.888 at 10.) Thus, the information about the murder and aggravated 

battery used in the report was obtained from “the clerk’s office computer printout,” 

corroborated by information on Montez’s police rap sheets and reports (R.888 at 10, 

15). Based on these materials, the probation officer determined that Montez’s two 

convictions were crimes of violence, and made Montez a career offender under the 

Guidelines. (R.888 at 9.) 

As a result, the probation officer calculated Montez’s base offense level at 32. 

(R.888 at 9.) The district court did not rule on a specific drug quantity amount, 

believing that it did not “need to reach” the question, given its career-offender 

determination, (A.33), and therefore the district court did not independently 

calculate what Montez’s Guidelines range would have been without the career-

offender enhancement. The district court concluded that Montez’s level 32 combined 

with the mandatory criminal history category of VI, yielded a Guidelines range of 

210–262 months of imprisonment. (A32.) The district court ultimately settled on a 

210-month sentence for Montez’s sole count of conviction, his first federal offense. 

(A.35.) 
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SUMMARY OF THE ARGUMENT 

Daniel Montez’s case was plagued by inconsistent and even contradictory 

rulings. Those rulings led to the admission of inaccurate and inadmissible evidence 

and, at sentencing, an erroneous career-offender enhancement that resulted in a 

210-month sentence for a solitary drug conviction.  

The district court admitted thirteen call transcripts in their near entirety, 

sweeping aside Montez’s concern that they contained within them inadmissible 

hearsay. Instead, the district court concluded that all of the statements could come 

in as context for Montez’s statements. This was error. Even if a particular 

statement serves some purpose as context, it remains inadmissible hearsay if it is 

offered for its truth. And that is precisely what many of the statements were: 

Helein’s and Gallo’s assertions about quantities, qualities, and prices of the cocaine 

that had to be offered for their truth in order to establish the very transactions that 

formed the basis of the three charged counts. Even if some of the statements were 

admissible as context, the district court erred in admitting them whole cloth and, 

significantly, with no limiting instruction to the jury. Finally, for the December 

count—the sole count of conviction—the transcripts comprised the entirety of the 

evidence against Montez. Without any direct evidence—indeed without any other 

evidence at all—the admission of the hearsay-laden transcripts cannot be harmless. 

The district court also erred by failing to strike gang references from the 

record. The government explicitly represented to the defense and the court that it 

would not reference gangs at trial, and yet it did so—twice. Gangs were not relevant 
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to Montez’s charge of possession with intent to distribute. At the same time, this 

Court recognizes that gang evidence is extraordinarily prejudicial. Evidence must 

be both relevant and not substantially more prejudicial than probative. The gang 

references here met neither criterion, and so the district court erred in failing to 

strike that evidence from the record.  

Montez’s 210-month sentence resulted from a series of procedural errors that 

culminated in an erroneous career-offender enhancement. The district court relied 

on an outdated PSR, which itself was based on an outdated version of the 

Guidelines. The probation officer concluded that one of Montez’s convictions served 

as a career-offender predicate by relying on second-hand printouts and police rap 

sheets in the absence of the appropriate Shepard documents. Had the district court 

relied on a properly prepared PSR or engaged in its own analysis of the facts and 

the law underlying Montez’s sentence, it could only have concluded that Montez 

does not have the two predicate offenses required to impose a career-offender 

enhancement. Montez should be resentenced.  

Last, Montez believes that the government engaged in misconduct by 

presenting evidence before the grand jury that did not exist—namely, that in two 

phone calls Montez used the word “tia” (code for a 14 grams of cocaine). However, 

the word “tia” does not appear in the finalized transcripts of those calls at trial. 

Montez asserts that he did not receive a fair trial while defending against such 

moving-target evidence. The government should have discovered the mistake sooner 

and it should have provided corrected, accurate transcripts in a timely manner.   
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ARGUMENT 

I. The district court erroneously admitted hearsay evidence under the 

guise of context and therefore denied Montez a fair trial.  

 

The district court erroneously admitted hearsay statements, and the fact that 

those statements might also serve as context does not neutralize the error. That is, 

if the out-of-court statement had to be true in order to serve as context, then it is 

hearsay first and foremost. Any ancillary contextual purpose does not minimize the 

damage of hearsay impermissibly sneaking into the trial. United States v. Amaya, 

828 F.3d 518, 528 (7th Cir. 2016) (“Whether a statement is offered for ‘context’ is 

beyond the point—the relevant question is whether the statement is offered for its 

truth (and the answer to that question can be yes, even if the statement provides 

context for some other, admissible statement).”); see also United States v. Smith, 

816 F.3d 479, 481–82 (7th Cir. 2016). Accordingly, a “district court should exercise 

great caution when admitting a non-conspirator’s statements to provide context,” 

United States v. Gajo, 290 F.3d 922, 930 (7th Cir. 2002), in order to ensure that it 

does not abuse its discretion in admitting inappropriate evidence, Amaya, 828 F.3d 

at 524 (noting that this Court reviews such errors for an abuse of discretion). 

The district court failed to exercise this requisite caution when it admitted 

the transcripts. As a preliminary matter, the district court neglected to rule on 

defense counsel’s repeated objections to these calls in the weeks leading up to trial, 

(A.57–58, 60), and instructed counsel to raise the issue on the morning of trial, 

(A.60). Montez did as requested, yet the district court characterized the defense 
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request as “not reasonable” and accused counsel of engaging in ambush tactics. 

(A.62–68.) The district court issued its order denying the motion to exclude (it also 

mentioned an opportunity to “refile”) in the midst of the government’s case-in-chief 

and only minutes later began admitting the objectionable transcripts. See (A.14–18) 

(order concerning transcripts); see also (A.46–48) (providing counsel copies of the 

order and then introducing the calls). Ultimately, after having the opportunity to 

review the thirteen call transcripts for at least a full day, the district court admitted 

Helein’s and Gallo’s statements—in their entirety—as non-hearsay context.  

Thus, the district court’s lack of care was reflected both by its inattentiveness 

to the defense’s requests and by its actual ruling that admitted hearsay under the 

guise of context. As shown by the following representative example, which defense 

counsel placed squarely before the district court, see (Trial Tr. 194–97), Helein’s 

statements could only serve as context if Helein was actually discussing cocaine and 

its quality: 

DANIEL MONTEZ:  And listen, is it hard or is it loose? 

HELEIN RAMIREZ-PADILLA: It’s real nice, dude. 

DANIEL MONTEZ:  Okay. That’s what I need to know. 

HELEIN RAMIREZ-PADILLA:  It’s more or less.  

(A.73) (Call 6510, Dec. 12, 2011). Montez’s question is not a statement; but Helein’s 

answer—“It’s real nice, dude.”—is. The answer asserts a truth: that there is cocaine 

and that it is good quality. See, e.g., United States v. Love, 706 F.3d 832, 840 (7th 

Cir. 2013) (“questions are not ‘statements’”); see also Smith, 816 F.3d at 481. 
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Hearsay crops up constantly in other transcripts, too.2 For example: 

DANIEL MONTEZ:   So, so what do you want? 

HELEIN RAMIREZ-PADILLA: For you to arrive in about 20 minutes so I 

can measure all of the shit. 

 

(A.76) (Call 6513, Dec. 12, 2011). Helein’s assertion that he has cocaine and needs to 

measure it, must be offered for its truth to have any ancillary contextual meaning. 

Similarly on December 14, 2011, Helein asserts that he has cocaine and its quality 

is “nice”—another statement that must be true in order to be either relevant or 

contextual: 

DANIEL MONTEZ:  But, is it going to be uh, firmer, not like --  

HELEIN RAMIREZ-PADILLA: No, it’s nice, it’s nicer dude. 

(A.83) (Call 7052, Dec. 14, 2011). On June 17, 2012, Gallo asserts that he possesses 

a quantity of cocaine: 

JESUS RAMIREZ-PADILLA [Gallo]: Hello. 

DANIEL MONTEZ:   Gallo. 

JESUS RAMIREZ-PADILLA [Gallo]: Dude, dude, We [sic] already got the 

half around there, dude. 

 

DANIEL MONTEZ:   Okay. So—the number. 

JESUS RAMIREZ-PADILLA [Gallo]: Dude, I’m just barely coming from the 

north side. Give me about a half hour, 

dude. 

 

DANIEL MONTEZ: Okay. Fine. And, and, the, th, ah 

[pause] 

                                                 
2 Included in the Appendix is a summary chart that identifies several additional examples 

of hearsay that the district court erroneously admitted as context. See (A.86.) 
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JESUS RAMIREZ-PADILLA [Gallo]: Five fifty for the half, dude. 

(A.70) (Call 2406, June 17, 2012). In this call, Gallo also provides the cost of the 

very cocaine he claims to possess, which forms the core of the truth asserted in the 

conversation. When compared to Montez’s stutters, Gallo’s words are what 

establishes presence of drugs; they are not mere context. 

Finally, even if this Court were to find that the district court did not err in 

labeling these many statements as non-hearsay context, it nonetheless abused its 

discretion in admitting them without giving a contemporaneous limiting 

instruction. United States v. Burton, 937 F.2d 324, 327–28 (7th Cir. 1991). Like 

here, the district court in Burton opted to admit statements as context rather than 

examining the government’s Santiago proffer as a basis on which to admit the 

statements. Id. at 327. Like here, Burton’s jury heard the conversations “without 

any admonishment to consider [the declarant’s] statements only for context and not 

for truthfulness.” Id. And, like here, the jury instructions contained no limiting 

instruction. Id. And although this Court ultimately affirmed Burton’s convictions on 

other grounds, this Court found the district court’s ruling—identical to the one 

issued by the district court here—“untenable.” Id.; see also United States v. Clark, 

535 F.3d 571, 578 (7th Cir. 2008) (citing Burton favorably post-Crawford for the 

proposition that limiting instructions should accompany contextual statements). 

Reversal is warranted where the admission of hearsay causes “actual 

prejudice or had substantial and injurious effect or influence in determining the 



 

20 

jury’s verdict.” United States v. Williams, 133 F.3d 1048, 1053 (7th Cir. 1998); see 

also Jones v. Basinger, 635 F.3d 1030, 1054–55 (7th Cir. 2011). One way in which 

that prejudice can be shown is by balancing the impact of the hearsay against the 

strength of the remaining evidence. Williams, 133 F.3d at 1051–53 (reversing 

because it was “obvious that the minimal evidence the government did have was 

bolstered by inadmissible hearsay” in the form of an informant’s out-of-court 

statement identifying the defendant).  

Improper hearsay was the heart of the government’s case on the sole count of 

conviction, dwarfing any other evidence of Montez’s guilt. Of the seven witnesses 

called at trial, the majority laid foundation for other evidence. See (Trial Tr. 271–99, 

302–20, 450–457, 462–509) (foundational witnesses relating to wiretaps and 

transcript translation, expert witness relating to drug terms, and two law 

enforcement witnesses who participated in Montez’s arrest and interview). Only two 

witnesses testified to direct knowledge of the facts underlying the charges: Agent 

Ostrow (who surveilled the October 27, 2011, alleged sale constituting Count Two) 

and Gallo (who participated in the June 17, 2012, alleged sale constituting Count 

Twenty-One). The jury acquitted Montez of both of those counts. But only out-of-

court statements established the factual basis for the December 2011 transaction in 

Count Six, the sole count of conviction. (A.72–84) (Calls 6510, 6513, 6516, 6519, and 

7052). Helein—the other voice on those calls—did not testify.  

The government’s closing argument lays bare the importance of these 

hearsay-laden transcripts to the government’s case. There, the government opened 
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by directing the jury to the recorded conversations: “The defendant didn’t know that 

law enforcement was listening as he was talking . . . . And in taking those actions 

and in speaking those words” the defendant demonstrated his guilt. (Trial Tr. 544.) 

In summarizing its evidence, the government stated that “[t]he first category [of 

evidence is] the defendant’s own recorded words and acts.” (Trial Tr. 545.) And as 

its capstone during rebuttal, the government emphasized the solidity of the 

“wiretap calls” as evidence that should be taken as true whole-cloth: “the calls don’t 

lie.” (Trial Tr. 570.) Admitting the improper hearsay prejudiced Montez, and this 

Court should vacate his conviction on Count Six. 

II. The district court erroneously failed to strike from the record gang 

references that the government introduced after explicitly 

representing that it would not. 

 

Although the government expressly represented to the defense and the court 

before trial that it would not reference gangs at trial, it nonetheless did so, twice: 

MR. KNESS:   Are you a special agent with the FBI? 

AGENT STAEHELY: Yes, sir. 

MR. KNESS:  Are you assigned to any particular group in the 

FBI? 

 

AGENT STAEHELY: Yes, sir. 

MR. KNESS:   What are you assigned to? 

AGENT STAEHELY: A gang task force. 

MR. KNESS: What are the duties and responsibilities you have 

on the gang task force? 
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(A.51) (emphasis added). The district court failed to strike from the record what was 

obviously irrelevant and unfairly prejudicial evidence. (A.51–53.) This Court 

reviews evidentiary decisions for an abuse of discretion. United States v. Price, 418 

F.3d 771, 779 (7th Cir. 2005). 

To be admissible, evidence must both be relevant and must not be 

substantially more prejudicial than probative. Fed. R. Evid. 402, 403. As this Court 

has noted, evidence of gang affiliation is exceptionally prejudicial. See United States 

v. Irvin, 87 F.3d 860, 865 (7th Cir. 1996) (gang evidence “generally arouse[s] 

negative connotations and often invoke[s] images of criminal activity and deviant 

behavior” in the jurors’ minds, and can lead them to convict a defendant on an 

improper, propensity basis). And although in some cases gang testimony may be 

probative for certain discrete purposes, in Montez’s case it was not. Cf. United 

States v. Ozuna, 674 F.3d 677, 682 (7th Cir. 2012) (gang evidence admissible to 

show witness’s bias “in favor of his fellow gang member”); United States v. Sargent, 

98 F.3d 325, 328 (7th Cir. 1996) (gang evidence admissible to undermine 

defendant’s claim that he was coerced by a gang to illegally purchase guns and 

prove instead that they were bought for the gang); United States v. Thomas, 86 F.3d 

647, 652 (7th Cir. 1996) (gang evidence may be probative in conspiracy or other 

types of cases where “the interrelationship between people is a central issue”).  

There was no need to introduce any gang evidence in Montez’s trial. At the 

very most, Montez was a “customer” of the drug trafficking organization—one who 

“wouldn’t really buy much,” at that. See (Trial Tr. 402) (Gallo labeling Montez as a 
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customer); see also (05/12/14 Hr’g Tr. 17) (government labeling Montez as a 

customer). His case did not involve a conspiracy, nor did his conviction turn on 

establishing that he had purchased drugs from a gang. (R.246 at 3, 8.) Rather, 

Montez was the sole defendant in a simple prosecution for possession-with-intent 

charges. Put simply, the gang evidence did not belong here. The “lack of 

relationship between the gang and the drugs” both completely removes any 

probative value of the evidence (inadmissible under Rule 403) and makes the 

evidence irrelevant (inadmissible under 402). Cf. Irvin, 87 F.3d at 865 n.6. 

The district court failed to evaluate the substance or nature of the evidence, 

as required under Federal Rules of Evidence 401, 402 and 403, and instead based 

its ruling on the amount of airtime the evidence had before the jury. (A.52–53) 

(opining during sidebar that it was a “single comment” that was “so quick,” not of 

“great importance” and “certainly not greatly prejudicial”). Although airtime may be 

relevant to this Court’s harmlessness assessment within the fabric of the whole 

trial, see, e.g., United States v. Hardin, 209 F.3d 652, 664 (7th Cir. 2000) (finding no 

prejudice from nine gang references in 12-day trial with 42 witnesses, a “wealth of 

other evidence,” and a cautionary jury instruction), vacated on other grounds by 

Robinson v. United States, 531 U.S. 1135 (2001) (mem.), it has no place in a district 

court’s threshold determination of relevance and undue prejudice, United States v. 

Gomez, 763 F.3d 845, 853 (7th Cir. 2014) (before admitting evidence, a district court 

must first determine whether it is probative and material). 
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If the district court had employed the proper evidentiary standard, it would 

have been clear that the reference was irrelevant and highly prejudicial. Moreover, 

the district court failed to consider the government’s express representation that it 

would not delve into gang evidence at trial and should have immediately and 

forcefully struck the improper and prejudicial references from the record. United 

States v. Harris, 325 F.3d 865, 871 n.4 (7th Cir. 2003) (noting that if there was some 

indication that the lapse was deliberate on the part of the government, it would be 

incumbent on the trial court to take “appropriate disciplinary action” that might 

include declaring a mistrial sua sponte). 

Finally, the admission of this evidence was harmful when considered in the 

context of the entire trial. On direct appeal, an error is harmful if the reviewing 

court declares that it would have “a substantial and injurious effect or influence on 

the jury’s verdict.” See Irvin, 87 F.3d at 866 (citing United States v. Hanson, 994 

F.2d 403, 407 (7th Cir. 1993)). Here, the district court’s failure to strike gang 

evidence was harmful because of the presumptively prejudicial nature of gang 

evidence, see United States v. Santiago, 643 F.3d 1007, 1011 (7th Cir. 2011), and 

because of the relative weakness of the other evidence against Montez. The jury 

acquitted Montez on the two counts on which it had the most evidence, and the 

count of conviction was infected by improper hearsay, as discussed above. See supra 

Section I. In this unique posture, it is not only plausible, but probable that even 

fleeting references to presumptively prejudicial gang evidence substantially nudged 

the jurors toward conviction on Count Six. This is particularly so when the jury did 
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not have the benefit of hearing Helein’s live testimony or witnessing whether he 

withered—as did Gallo—on cross-examination. Because inclusion of the irrelevant 

and prejudicial gang references harmed Montez, this Court should vacate Montez’s 

conviction. 

III. The district court erred in sentencing Daniel Montez as a career 

offender. 

 

The Guidelines range functions as the “lodestar” at sentencing. Molina-

Martinez v. United States, 136 S. Ct. 1338, 1346 (2016). Yet, in order for that 

lodestar to function properly, it must point in the right direction. For that reason, 

sentencing proceedings must remain free from significant procedural errors in order 

to reach a properly calculated Guidelines range. Gall v. United States, 552 U.S. 38, 

49–50 (2007).  

Here, the district court committed several procedural errors. For one, the 

district court relied on an outdated presentence investigation report, compare 

(R.888 at 1) (report completed in August 2014) with (A.1) (judgment indicating 

sentencing on January 5, 2016), that in turn relied on the wrong version of the 

Guidelines, see 18 U.S.C. § 3553(a)(4)(A)(ii) (2012) (instructing district courts to 

apply the guideline “in effect on the date the defendant is sentenced.”). And because 

the probation officer could not obtain any charging documents for Montez’s relevant 

prior convictions, she instead relied on a printout of Montez’s convictions along with 

details from the arrest report—a serious flaw. See (R.888 at 10, 15); Shepard v. 

United States, 544 U.S. 13, 16 (2005) (holding that courts may not use police reports 
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to determine offense of conviction). Finally, the district court did not make any 

findings regarding which clause within the career offender’s crime-of-violence 

provision encompassed the crimes it found as predicates for its career-offender 

determination. 

It may be that none of these procedural missteps alone warrant reversal. But 

they reflect a lack of attention that requires quite a bit of untangling on appeal. For 

example, in August 2015, the Sentencing Commission promulgated a proposed 

amendment deleting the residual clause in the crime-of-violence definition. See 

Proposed Amendment to the Sentencing Guidelines, 80 Fed. Reg. 79,294 (August 

12, 2015). Had the probation office prepared an updated PSR reflecting the most 

current Guidelines, it and the district court would have had to account for the 

Supreme Court’s recent decision in Johnson as well as the Sentencing Commission’s 

imminent amendment.  

Similarly, the district court failed to specify which clause of the career-

offender guideline governed Montez’s prior convictions. If it had made those 

findings and had used the residual clause, Montez would be entitled to an 

immediate resentencing. United States v. Hurlburt, 835 F.3d 715, 718 (7th Cir. 

2016) (invalidating the career-offender guideline residual clause on due process 

vagueness grounds). What is more, had the district court executed these necessary 

procedural steps, it might not have committed the error—detailed below—of 

applying the career-offender enhancement when sentencing Montez to 210 months’ 

imprisonment for his first federal offense.  
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This Court reviews procedural sentencing errors de novo, fact finding for 

clear error, and substantive reasonableness for an abuse of discretion. United States 

v. Scott, 555 F.3d 605, 608 (7th Cir. 2009). The most serious procedural misstep is 

the erroneous application of the career-offender guideline. The Guidelines’ career-

offender enhancement only applies to an adult defendant convicted of a controlled 

substance offense with “at least two prior felony convictions of either a crime of 

violence or a controlled substance offense.” U.S. SENTENCING GUIDELINES MANUAL 

§ 4B1.1(a) (U.S. Sentencing Comm’n 2016). On first glance, Montez’s criminal 

history appears lengthy, but the probation office identified only two of Montez’s 

prior convictions as predicates for the career-offender enhancement: his 1984 

murder conviction and his 2006 conviction for aggravated battery. (R.888 at 9.) 

Although the former is a career-offender predicate, see U.S.S.G. § 4B1.2, cmt n.1 

(U.S. Sentencing Comm’n 2016) (listing murder as a crime of violence), the latter is 

not.  

A. Montez is not a career offender because Illinois’s 2006 version of 

aggravated battery is not a crime of violence.  

As noted above, the district court did not articulate which clause of the 

career-offender provision governed its decision, but to the extent that Hurlburt 

eliminates the residual clause as a viable basis for the enhancement, Montez 

proceeds under an elements-clause analysis.3 Hurlburt, 835 F.3d at 718. To fall 

under this clause, an element of the 2006 version of aggravated battery must 

                                                 
3 Aggravated battery of a peace officer is not included in the enumerated-offenses clause nor 

is it listed in the application notes.  
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categorically require the use, attempted use, or threatened use of “violent physical 

force.” U.S.S.G. § 4B1.2(a); United States v. Hampton, 675 F.3d 720, 730 n.2 (7th 

Cir. 2012). 

As a threshold matter, the career-offender inquiry begins by discerning the 

offense of conviction. Here, the probation office concluded that Montez had a 2006 

Illinois conviction for aggravated battery of a peace officer. (R.888 at 15); see also 

720 Ill. Comp. Stat. 5/12-4(b)(6) (2006); (A.87) (reproducing the 2006 version of 

Illinois’s aggravated battery statute). Yet the PSR resorts to police rap sheets and 

reports, (R.888 at 10, 15), a prohibited basis for identifying the offense at issue, see 

Shepard, 544 U.S. at 16. Rather, the probation office should have used approved 

Shepard documents, at a minimum a charging document, to start the inquiry. Its 

failure to do so is an independent basis for reversal. Shepard, 544 U.S. at 26. 

Even putting aside the probation office’s flawed methodology for concluding 

that Montez was convicted of aggravated battery of a peace officer, reversal is still 

warranted because that offense is not a crime of violence. This case hinges on the 

distinction between statutory divisibility and indivisibility. This Court interprets 

Illinois’s battery statute as divisible, but the Supreme Court’s 2016 decision in 

Mathis v. United States, 136 S. Ct. 2243 (2016) calls that into question.  

Elements make up the constituent parts of any substantive criminal offense. 

The Supreme Court recently clarified the distinction between a crime’s elements 

and its means of commission, and explicitly pointed federal courts to state courts’ 

interpretations in drawing that distinction. Mathis, 136 S. Ct. at 2249 (directing 
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federal courts to look to state court decisions on the elements of state criminal 

offenses); Johnson v. United States, 559 U.S. 133, 138 (2010) (reasoning that 

because the elements of a state criminal offense is not a question of federal law, 

federal courts are bound by state supreme court interpretation of state criminal 

statutes); see also United States v. Edwards, 836 F.3d 831, 836 (7th Cir. 2016) 

(quoting Mathis to hold that a “decision by the state supreme court authoritatively 

construing the relevant statute will both begin and end the inquiry”). 

The Supreme Court in Mathis then clarified that there is a difference 

between divisible statutes containing alternative elements and indivisible statutes 

listing multiple factual means. See Mathis, 136 S. Ct. at 2253–54. At bottom, a 

divisible statute contains alternative elements creating multiple crimes carrying 

different punishments. See id. at 2246. On the other hand, an indivisible statute 

provides multiple factual means and the prosecutor need not prove any one factual 

basis beyond a reasonable doubt, and the state courts’ analysis of that question is 

dispositive. Id.; see also Schad v. Arizona, 501 U.S. 624, 636 (1991) (“If a State’s 

courts have determined that certain statutory alternatives are mere means of 

committing a single offense, rather than independent elements of the crime, we 

simply are not at liberty to ignore that determination . . . .”).  

Turning to the crime of aggravated battery of a peace officer, the 2006 version 

of aggravated battery is divisible; it lists different punishments for different 

elements, thereby creating multiple crimes. See (A.89–90) (720 Ill. Comp. Stat. 

ILCS 5/12-4(e) (2006) providing that violations of 12-4(a) and 12-4(b) incurred 
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different punishments); Mathis, 136 S. Ct. at 2256 (“If statutory alternatives carry 

different punishments, then under Apprendi they must be elements.”). In relevant 

part, the 2006 version of Illinois’s aggravated battery statute provided that “[i]n 

committing a battery, a person commits aggravated battery if he or she . . . [k]nows 

the individual harmed to be a peace officer” engaged in their official duties. 720 Ill. 

Comp. Stat. 5/12-4(b)(6) (2006); (A.88.) Illinois state courts’ interpretation of this 

statute confirms that aggravated battery of a peace officer in 2006 required that an 

individual: (1) commit a simple battery in violation of 720 Ill. Comp. Stat. 5/12-3; (2) 

of a peace officer performing his or her official duty. Illinois v. Hale, 395 N.E.2d 929, 

931–32 (Ill. 1979).  

Because one element of the crime of aggravated battery of a peace officer is 

the commission of an underlying simple battery under 720 Ill. Comp. Stat. 5/12-3, 

the pivotal question becomes what elements comprise simple battery and, then, 

whether that crime is divisible or indivisible. As noted above, this Court has 

previously held that simple battery is divisible into two separate crimes—a bodily 

harm version and an insulting-contact version. See United States v. Rodriguez-

Gomez, 608 F.3d 969, 974 (7th Cir. 2010). But this Court did so without consulting 

Illinois courts’ interpretations of that statute, as required by Johnson and Mathis.  

Illinois courts have long interpreted simple battery as indivisible. The Illinois 

Supreme Court interprets the alternatives in the battery statute as alternative 
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means, and therefore the Illinois battery statute must be indivisible.4 See People v. 

Grieco, 255 N.E.2d 897, 899 (Ill. 1970). In Grieco, the defendant challenged the 

battery indictment for failing to specify which type of contact he performed, thus 

omitting an essential element. Id. at 899. But the Illinois Supreme Court disagreed, 

reasoning that because the only element of a battery is a willful touching, a 

prosecutor need not include either alternative in an indictment for battery. Id. 

Therefore, the bodily harm and insulting-contact alternatives are mere evidentiary 

concerns—not elements of the offense. Id.; see also People v. Bowman, 270 N.E.2d 

285, 287 (Ill. App. Ct. 1971) aff’d People v. Graves, 437 N.E.2d 866, 872 (Ill. App. Ct. 

1982) (adopting the reasoning in Grieco). 

And unlike this Court, which has on occasion5 found aggravated battery of a 

peace officer linked only to the bodily harm version of battery, United States v. 

Thigpen, 456 F.3d 766, 770 (7th Cir. 2006), Illinois courts have not done so. See 

                                                 
4 Reinforcing this conclusion is the fact that the battery statute does not include multiple 

punishments. 

5 This Court has previously questioned whether aggravated battery of a police officer 

qualified as a crime of violence. See United States v. Humphreys, 468 F.3d 1051, 1055 (7th 

Cir. 2006) (holding that “some doubt” existed about whether “aggravated battery under the 

Illinois statute may in some cases be nonviolent”); Garcia-Meza v. Mukasey, 516 F.3d 535, 

537 (7th Cir. 2008) (noting that even offensive conduct such as spitting directed toward a 

police officer may satisfy Illinois’s aggravated battery statute). Rodriguez-Gomez itself 

concluded that the defendant’s aggravated battery of a police officer was violent based on 

its fact-specific inquiry into the defendant’s actual conduct. Rodriguez-Gomez, 608 F.3d at 

974 (inferring from the factual statement in the PSR, apparently from a charging 

document, that Rodriguez-Gomez committed a bodily harm battery). And though at other 

times this Court has presumed that aggravated battery is always a crime of violence, 

Stanley v. United States, 827 F.3d 562, 566 (7th Cir. 2016); Hill v. Werlinger, 695 F.3d 644, 

649–50 (7th Cir. 2012); United States v. Thigpen, 456 F.3d 766, 770 (7th Cir. 2006), it did so 

without resort to the Illinois courts’ interpretation of its own statute.  
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Hale, 395 N.E.2d at 931–32 (holding that aggravated battery of a peace officer may 

be accomplished by mere insulting or provoking contact as well as bodily injury); see 

also Illinois v. Peck, 633 N.E.2d 222, 223 (Ill. App. Ct. 1994) (reasoning that 

Illinois’s battery statute punishes offensive contact with an individual “by any 

means,” including spitting). Given the Illinois state courts’ clarity on the issue, 

federal courts need not independently interpret the elements of either battery or 

aggravated battery.  

Thus, in the wake of Mathis and applying the Illinois courts’ interpretations 

of its own statutes, simple battery is indivisible and aggravated battery is divisible. 

Importantly, because the underlying simple battery statute is indivisible the 

aggravated battery cannot qualify as a crime of violence. In Johnson v. United 

States, the Supreme Court specified that the type of physical force defined by the 

elements clause must be a “violent” force, “capable of causing physical pain or injury 

to another person.” Johnson, 559 U.S. at 140. Even more specifically, the term 

“violent” connotes a “substantial degree of force.”6 Id.  

Here, the lowest common denominator of conduct governs—in the case of the 

battery statute, something as offensive and non-violent as spitting in the direction 

of a peace officer. See Garcia-Meza v. Mukasey, 516 F.3d 535, 537 (7th Cir. 2008). 

                                                 
6 The Guidelines definition of “crime of violence” is nearly identical to the Armed Career 

Criminal Act’s definition of “violent felony,” and this Court treats the two provisions 

“interchangeably.” See 18 U.S.C. § 924(e); Hampton, 675 F.3d at 730 n.2 (“The definition of 

crime of violence in the career offender guideline is almost identical to the definition of 

violent felony in the ACCA; therefore our caselaw interpreting the two definitions is 

interchangeable.”) (internal quotations and citations omitted). 
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Put another way, the battery element of the 2006 aggravated battery statute 

encompasses a broad range of non-violent force. Though bodily injury may lead to 

conviction, conviction may also result from the mere “dyne” it takes to spit. See 

Flores v. Ashcroft, 350 F.3d 666, 672 (7th Cir. 2003). On that basis, Illinois’s 2006 

aggravated battery statute does not categorically require the use, attempted use or 

threatened use of violent physical force. Therefore, it cannot qualify as a predicate 

offense for the career offender enhancement.  

B. Montez received a substantively unreasonable 210-month 

sentence for his first federal offense.  

For Montez’s conviction on a single count of possession-with-intent, the 

improper application of the career offender enhancement led to an extraordinarily 

high, and incorrect, Guidelines range of 210 to 262 months. (R.888 at 26); 

(Sentencing Tr. 40.) Crucially, “[w]hen a defendant is sentenced under an incorrect 

Guidelines range[,] . . . the error itself can, and most often will, be sufficient to show 

a reasonable probability of a different outcome but for the error.” Molina-Martinez, 

136 S. Ct. at 1346 (emphasis added). In Montez’s case, the error produced just such 

an incongruous sentence for a first-time federal offender. 

The district court did not calculate Montez’s sentence absent the 

enhancement, but the advisory directive of the Guidelines range still has a potent 

anchoring effect. See Hurlburt, 835 F.3d at 723–24. Indeed, Sentencing Commission 

data “indicate that when a Guidelines range moves up or down, offenders’ sentences 

move with it.” Peugh v. United States, 133 S. Ct. 2072, 2084 (2013). Thus, the 
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Guidelines are not “merely a volume that the district court reads with academic 

interest in the course of sentencing.” Id. at 2287. Rather, the Guidelines range 

forms the “lodestar” for most sentencing proceedings. Molina-Martinez, 136 S. Ct. at 

1346.  

And the career offender guideline is a particularly bright lodestar. Among 

defendants sentenced for the same offense, less than 1% of drug offenders sentenced 

without the career offender enhancement receive sentences longer than the lowest 

end of the range for defendants sentenced with the career offender enhancement. 

See Brief of the Fed. Pub. & Cmty. Defs. & the Nat’l Ass’n of Criminal Def. Lawyers 

as Amici Curiae in Support of Petitioner at 14, Jones v. United States, No. 15-8629 

(U.S. Apr. 21, 2016). And the average sentence for a career offender convicted of a 

drug offense is twice as long as the sentence for a drug offender not given the 

enhancement. See Sentencing Resource Counsel Project, Data Analyses 1 (2016). 

Thus, because the district court’s erroneous application of the career offender 

enhancement produced a substantively unreasonable sentence for Montez, this 

Court should remand for resentencing. 

IV. The government engaged in misconduct when it presented incorrect 

information to the grand jury and failed to timely correct that error 

before trial.  

 

Montez believes that the government violated his due process rights when it 

presented evidence to the grand jury relating to what ultimately became Count Six 

of the indictment—the December 12, 2011, transaction between Helein and Montez. 

See (R.805 at 6.) According to Montez, the government relied on Call 6510 to 
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support its claim that Montez engaged in a drug transaction on December 12. 

(R.805 at 4); (R.1151 at 4–5.) Agent Roecker testified that during the call Helein 

asked Montez whether he was going to want “the tia.” (R.805 at 4.) The government 

also represented in its criminal complaint that Call 6519 likewise contained “tia” 

references. (R.1-6 at 140.)  

Montez believes that the government—which had the actual recordings of the 

calls—should have known that Roecker’s testimony identifying the code-word “tia” 

in call 6510 was incorrect. When it discovered the discrepancy, the government 

should have affirmatively moved to remediate the error, either by dismissing the 

count, returning to the grand jury so that it could make a probable cause 

determination based on accurate evidence or, at a minimum, alerting the defendant 

in a timely manner. See Fed. R. Crim. P. 16(c) (prosecutor has continuing duty to 

disclose material discoverable under defendant’s prior requests); (R.376) 

(defendant’s discovery request covering transcripts); United States v. Mackin, 793 

F.3d 703, 707 (7th Cir. 2015) (reversing for Rule 16 violation); see also (R.805 at 7) 

(citing Napue v. Illinois, 360 U.S. 264 (1959), for proposition that due process is 

violated when a prosecutor fails to correct a statement known to be false); (R.805 at 

8) (citing Federal Rule of Criminal Procedure 6(f)); (R.1151 at 9) (citing Griffin v. 

Pierce, 622 F.3d 831, 841–42 (7th Cir. 2010), for the proposition that convictions 

based on false evidence violate due process).  

This Court reviews for an abuse of discretion denials of motions for a new 

trial based on prosecutorial misconduct. United States v. Palivos, 486 F.3d 250, 256 
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(7th Cir. 2007). If this Court decides that the government’s actions were improper, 

it weighs the misconduct in the context of the case as a whole, id., and determines if 

the misconduct “so infect[ed] the proceedings” as to deny Montez due process, 

United States v. Wilson, 922 F.2d 1336, 1340 (7th Cir. 1991).  

Montez submits that he suffered the kind of prejudice that warrants a 

reversal. (R.805 at 9.) Specifically, Montez claims unfair surprise at the variance 

between the facts presented to the grand jury and represented in the government’s 

Santiago proffer (which also continued to use the incorrect “tia” term), and its proof 

at trial, which contained no reference to “the tia” for purposes of the transaction 

underlying Count Six. See, e.g., (R.805 at 7–9.) Montez also asserts that the 

government’s insistence on the term “tia” suggested authenticity problems with the 

evidence underlying Count Six. (R.805 at 6, 9.)  

Furthermore, Montez notes that these issues arose so close to his trial that he 

was not able to fully present his defense. (R.805 at 7, 9); see also (R.1151 at 12) 

(citing Gaither v. United States, 413 F.2d 1061 (D.C. Cir. 1969), for the proposition 

that prosecutors cannot change the essential facts proved at trial). Although some 

defendants received transcripts by the end of April 2014, the dates on which the 

government corrected their erroneous transcripts and turned them over to Montez 

are unclear from the record. See (05/16/2014 Hr’g Tr. 1–7, 19–21, 25–28) (indicating 

that certain transcripts were not provided to defendant Mojica until late April). 

Although there are several references to production dates in February, March and 

April 2014, many of those appeared to be limited to Mojica specifically. (05/16/2014 
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Hr’g Tr. 1–7, 19–21, 25–28.) There is nothing in the record confirming whether 

Montez or his lawyer received these same transcripts before trial and, if so, when 

they received them. What is clear, however, is that as late as April 30, 2014, the 

government had not corrected the transcripts relating to Montez, as it relied on the 

“tia” evidence in its Santiago proffer filed on that date. (R.682 at 34–35.) No other 

hearing occurred between May 16, 2014, and the trial date on June 10, 2014.  

Because a defendant is entitled to a fair trial, which includes at a minimum a 

“meaningful opportunity to defend against the charge” through preparation, Montez 

believes that he should be granted a new trial. Musacchio v. United States, 136 S. 

Ct. 709, 715 (2015) (quoting Jackson v. Virginia, 443 U.S. 307 (1979)). 

 

CONCLUSION 

For the foregoing reasons, Appellant Daniel Montez respectfully requests 

that the Court vacate his conviction and remand for a new trial or, in the 

alternative, remand his case to the district court for resentencing. 
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Additional Examples of Hearsay Erroneously Admitted as Context 
 

Record 
Citation 

Call No. 
and Line(s) 

Example Explanation and 
Reference 

R.1343 at 
13 

Call 316 at 
lines 15–18 

DANIEL MONTEZ: Okay, because . . . uh, 
okay 
HELEIN RAMIREZ-PADILLA:  I-I’ll drop 
by there in a few minutes.  I’m here-here on 
. . . I’m going to get the . . . 

The assertion that Helein 
is present at the meeting 
place is only relevant if 
true, because Montez 
asserts his presence at the 
same location in Call 322  

R.1343 at 
25 

Call 6519 at 
line 9 

HELEIN RAMIREZ-PADILLA:  In the 
garage.  You know where my garage is 
dude. 

The assertion that Helein 
is in the same meeting 
place is only relevant if 
it’s true. 

R.1343 at 
27 

Call 7052 at 
lines 7–13 

DANIEL MONTEZ:  Listen, is my aunt 
with you? 
HELEIN RAMIREZ-PADILLA: Yes. 
DANIEL MONTEZ: Oh, let’s see if – may 
I speak to her? 
HELEIN RAMIREZ-PADILLA: Alright. 
Call me.  I am her eat Hamlin and, and 60th 
[unintelligible] 

Helein asserts possession 
of cocaine in response to 
Montez’ question.  
Compare Smith, 816 F.3d 
at 482 

R.1343 at 
30 

Call 2388 at 
lines 19–22 

DANIEL MONTEZ: Fine because I was 
looking to see if I could talk with my aunt. 
JESUS RAMIREZ-PADILLA: Yes dude, 
Let [sic] me, I will tell you shortly. 

Gallo asserts possession 
of cocaine, only relevant 
if it is true.  Compare 
Smith, 816 F.3d at 482 

R.1343 at 
36 

Call 2453 at 
lines 52–60 

DANIEL MONTEZ: Do you need one? 
JESUS RAMIREZ-PADILLA:  It’s just that 
I brought some to a guy right now and it 
had-had and it had already finished dude.  
It’s just that a guy wanted-wanted to get 
four and half, but he didn’t have all the 
fucking money, dude.  He wanted to me 
[sic] $1,000 for them, dude.  I told him: “No 
dude, well I . . . I ain’t going to make 
anything on them for what, dude.” 

Gallo asserts possession 
of cocaine and intent to 
sell to Montez 

R.1343 at 
39 

Call 2460 at 
lines 8–9 

JESUS RAMIREZ-PADILLA:  No-no we 
measured it and everything already . . . We 
got . . . 

Gallo asserts possession 
of measured quantities of 
cocaine 
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