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STATEMENT OF JURISDICTION 

  The United States District Court for the Northern District of Illinois, Eastern 

Division, had jurisdiction over appellant Overtis Sykes’s federal criminal 

prosecution pursuant to 18 U.S.C. § 3231, which states that the “district courts of 

the United States shall have original jurisdiction . . . of all offenses against the laws 

of the United States.”  18 U.S.C. § 3231 (2006).  This jurisdiction was based on a 

four-count indictment charging Sykes with violations of 18 U.S.C. § 2113(a) (2006). 

(R. 07-CR-857 at 1.)1     

 Sykes was originally indicted in Case Number 06-CR-453 on July 20, 2006.  (R. 

06-CR-453 at 14.)  After this case was dismissed without prejudice for violation of 

the Speedy Trial Act, the government brought new charges in a new case, 07-CR-

857, on December 20, 2007.  (R. 07-CR-857 at 1.)  Sykes was eventually tried before 

a jury and, on March 11, 2008, the jury returned a guilty verdict.  (R. 07-CR-857 at 

47.)  The district court issued final judgment on the verdict on June 17, 2008, which 

was entered on June 23, 2008.  (R. 07-CR-857 at 62.)   

 Sykes filed his timely notice of appeal with this Court on June 17, 2008, which 

was entered on June 18, 2008.  (R. 07-CR-857 at 56.)  This Court has jurisdiction 

over this appeal pursuant to 28 U.S.C. § 1291, which grants jurisdiction of “all final 

decisions of the district courts of the United States” to its courts of appeal.  28 

                                            

1 Citations to the two records on appeal are designated by the case number and the docket 
number.  For example, (R. [case number] at __).  Citations to the consecutively numbered 
trial transcript are cited as (Trial Tr. __).  All other hearings are cited by the date of the 
hearing. 
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 2 

U.S.C. § 1291 (2006).  Further, this Court retains jurisdiction over all issues arising 

from both his initial case that was dismissed and the later case under which he was 

convicted.  See United States v. Kuper, 522 F.3d 302, 303-04 (11th Cir. 2008) 

(finding that circuits that have addressed the issue are unanimous in holding that 

dismissals without prejudice for violation of the Speedy Trial Act are not final 

orders for purposes of 28 U.S.C. § 1291, and so may not be reviewed on appeal 

absent a subsequent conviction). 
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 3 

STATEMENT OF THE ISSUES 

I. Whether the district court abused its discretion in dismissing the bank 

robbery charge against Sykes without prejudice for violation of the Speedy 

Trial Act, thereby allowing reprosecution, when the Speedy Trial clock ran 

for 233 days and the illegal delay allowed the government to bring an 

additional charge against Sykes.  

 

II. Whether Sykes’s Fifth Amendment due process right to meaningful access to 

the courts was violated when he was detained during the month-and-a-half 

before his trial without access to a law library or his standby counsel. 

 

III. Whether the district court denied Sykes a fair trial when it permitted jurors 

to question witnesses during the trial.   
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 4 

STATEMENT OF THE CASE 

This is a direct appeal from a criminal case.  The government filed a 

complaint for Overtis Sykes on June 21, 2006.  (R. 06-CR-453 at 1.)  The federal 

authorities arrested defendant-appellant Overtis Sykes and his wife, Laura 

Barkalow, the same day.  (R. 06-CR-453 at 3.)  The government filed an indictment 

against Sykes on July 20, 2006, charging him with three counts of bank robbery in 

violation of 18 U.S.C. § 2113(a).  (R. 06-CR-453 at 14.)  The government alleged that 

Sykes, along with his wife Laura Barkalow, robbed three banks in the Chicago area.  

(R. 06-CR-453 at 14.)  The Grand Jury returned the indictment on the same day.  

(R. 06-CR-453 at 16.)  Sykes was arraigned on August 3, 2006, and promptly 

entered a plea of not guilty.  (R. 06-CR-453 at 19.)  On July 24, 2007, the 

government filed a superseding indictment alleging Sykes’s involvement in an 

additional bank robbery.  (R. 06-CR-453 at 63.)  Sykes pleaded not guilty to the 

additional count the next day, July 25, 2007, and the court set a trial date of 

November 19, 2007.  (R. 06-CR-453 at 66.) 

On November 14, 2007, Sykes filed a motion to dismiss for violation of the 

Speedy Trial Act, 18 U.S.C. § 3161 et seq.  (R. 06-CR-453 at 77.)  The district court 

dismissed both the indictment and the superseding indictment without prejudice. 

(R. 06-CR-453 at 83.)  On the same day that the district court dismissed the 

indictments without prejudice, the government filed a new indictment containing 

the same four counts of bank robbery.  (R. 07-CR-857 at 1.)  Sykes was arraigned on 

January 16, 2008, and promptly entered a plea of not guilty to all counts.  (R. 07-
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CR-857 at 13.)  On January 30, 2008, Sykes asked for release on the grounds that 

he had not been given an opportunity to adequately prepare for trial.  (Status Hr’g 

Tr. 6-8, Jan. 30, 2008.)  For various reasons, the district court ordered that Sykes be 

released.  (R. 07-CR-857 at 23.)  The following day, however, the district court 

vacated the release order and revoked the bond.  (R. 07-CR-857 at 26.)   

After a lengthy pretrial period that lasted about twenty-one months, Sykes’s 

jury trial commenced on March 10, 2008.  (R. 07-CR-857 at 42.)  Neither Sykes nor 

his standby counsel, Robert Korenkiewicz, attended trial.  The government 

presented its case in less than two days, and on March 11, 2008, the jury returned a 

guilty verdict.  (R. 07-CR-857 at 47.)  On June 17, 2008, the district court sentenced 

Sykes to 240 months in prison and ordered him to pay restitution.  (R. 07-CR-857 at 

62.)  That same day, Sykes filed his timely notice of appeal.  (R. 07-CR-857 at 56.)   
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STATEMENT OF THE FACTS 

On June 21, 2006, federal authorities arrested defendant-appellant Overtis 

Sykes and his wife, Laura Barkalow (R. 06-CR-453 at 3), charging both with three 

counts of bank robbery (R. 06-CR-453 at 14).  Sykes pleaded not guilty to all three 

counts (R. 06-CR-453 at 19) and immediately invoked his right of self-

representation (R. 06-CR-453 at 21).  The district court appointed Robert 

Korenkiewicz as standby counsel.  (R. 06-CR-453 at 21.)   

Over the next fifteen months, the case proceeded slowly.  Although the 

district court permitted Sykes to represent himself, the court later ordered a 

psychiatric evaluation of Sykes to determine his competency to stand trial.  (R. 06-

CR-453 at 23.)  Five months later, the district court found him competent (Status 

Hr’g Tr. 3:2-3, Jan. 10, 2007) and shortly thereafter set a trial date for mid-May (R. 

06-CR-453 at 41).  In early May, the district court struck the trial date (R. 06-CR-

453 at 44) in part because of the government’s repeated representations that it 

planned to file a superseding indictment.2  The government finally filed the 

superseding indictment on July 24, 2007.  (R. 06-CR-453 at 63.)  The following day, 

Sykes pleaded not guilty to the additional count, and the district court set a new 

trial date of November 19, 2007.  (R. 06-CR-453 at 66.)  Throughout this long 

                                            

2 On May 2, 2007, the government expressed its intention to file a superseding indictment 
adding an additional bank robbery count “within the next couple weeks.”  (Status Hr’g Tr. 
2:21-23, May 2, 2007.)  On May 9, the government was less precise, stating that it would 
“be presenting a superseding indictment certainly this month.”  (Status Hr’g Tr. 5:5-6, May 
9, 2007.)  On May 30, the government averred that the superseding indictment would be 
filed on June 7.  (Status Hr’g Tr. 3:23-24, May 30, 2007.)  No indictment was filed on June 
7.  
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pretrial period, Sykes had a strained relationship with the court, repeatedly 

interrupting hearings with legal arguments that the court considered meritless.  

(E.g., Status Hr’g Tr. 2-21, Jan. 10, 2007.)  At one hearing, the court expelled Sykes 

from the courtroom, stating, “The next time I want to see Mr. Sykes is at trial.”  

(Status Hr’g Tr. 10:3-4, 19:21-22, Jan. 10, 2007.)   

After arraignment on the superseding indictment on July 25, Sykes did not 

appear in court until November, 14, 2007, five days before his scheduled trial, when 

he filed a motion to dismiss for violation of the Speedy Trial Act, 18 U.S.C. § 3161 et 

seq.3  (R. 06-CR-453 at 77.)  Sykes had drafted the motion to dismiss and intended 

to argue the motion himself.  Nevertheless, on two different occasions, the district 

court heard argument on the merits of Sykes’s motion when Sykes was not present.  

(Status Hr’g Tr. 2-18, Nov. 15, 2007; Status Hr’g Tr. 2-20, Dec. 12, 2007.)  It is 

unclear from the record why Sykes was absent from the first hearing, but he was 

deliberately excluded from the second hearing.  (Status Hr’g Tr. 4:22-24, Dec. 12, 

2007.)  The district court explained that “[t]he reason [it] didn’t ask [Sykes] to come 

is that it’s impossible to conduct a rational conversation if he participates in it.”  

(Status Hr’g Tr. 4:22-24, Dec. 12, 2007.)  At the second hearing, the district court 

also noted that it was inclined to grant the motion to dismiss, but that “it would 

take a very strong argument by the defendants to persuade [the court] that the 

dismissal should be with prejudice.”  (Status Hr’g Tr. 16:2-4, Dec. 12, 2007.)   

                                            

3 Relevant dates in the case and the basis for exclusions of time under the Speedy Trial Act 
are summarized in a table at Appendix 1. 
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The district court finally gave Sykes an opportunity to present his argument 

for dismissal with prejudice at the third and final hearing on the issue.  (Status 

Hr’g Tr. 4-10, Dec. 20, 2008.)  The district court concluded that the indictment 

should be dismissed without prejudice because “unless there is good reason for 

dismissing with prejudice, the dismissal should be without prejudice . . . .”  (Status 

Hr’g Tr. 19:15-18, Dec. 20, 2007.)  The district court also suggested that the 

“defendant[’s] lassitude in regard to the Speedy Trial Act” should favor dismissal 

without prejudice.  (Status Hr’g Tr. 19:6-9, Dec. 20, 2007.)   

On the same day that the district court dismissed the indictment—eighteen 

months after Sykes’s arrest—the government filed a new indictment containing the 

same four counts of bank robbery.  (R. 07-CR-857 at 1.)  On January 16, 2008, Sykes 

again entered a plea of not guilty, and the district court set the trial for February 

11, 2008.  (R. 07-CR-857 at 13.)  The district court denied his oral request for bond 

and ordered him to be detained.  (R. 07-CR-857 at 13.) 

On January 30, with less than two weeks left before his scheduled trial, 

Sykes asked for release because he had not been given an opportunity to adequately 

prepare for the trial.  (Status Hr’g Tr. 6-8, Jan. 30, 2008.)  Since January 16, Sykes 

had been incarcerated in a state facility in Kankakee, Illinois, where he was unable 

to access a law library, mail legal documents, or contact potential witnesses.  

(Status Hr’g Tr. 7:17-25, 23:1-4, Jan. 30, 2008.)  The district court accepted Sykes’s 

arguments, noting that Sykes’s need to prepare for trial was “sufficient to outweigh 

any risk of flight and any risk of future offenses during the period of liberty.”  
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(Status Hr’g Tr. 9:21-23, Jan. 30, 2008.)  The district court ordered that he be 

released and reset the trial date for March 10.  (R. 07-CR-857 at 23.)  

The following day, upon the government’s request for reconsideration, the 

district court vacated the release order.  (R. 07-CR-857 at 26.)  The district court 

explained that as a pretrial detainee, Sykes was not entitled to a law library.  

(Status Hr’g Tr. 4:1-16, Jan. 31, 2008.)  The court also reasoned that Sykes could 

ask standby counsel for assistance with all aspects of trial preparation, even 

locating witnesses.  (Status Hr’g Tr. 5:1-2, Jan. 31, 2008.)  Thus, the court denied 

release and returned Sykes to Kankakee, where he remained until he was brought 

back to Chicago just days before his trial.  (R. 07-CR-857 at 26.) 

At the next pretrial hearing on March 6, four days before trial, Sykes again 

requested release under the Fifth and Sixth Amendments to prepare for trial based 

on the significant impediments to his trial preparation, including his inability to 

conduct legal research, locate alibi witnesses, or contact his standby counsel.  

(Status Hr’g. Tr. 9:24-25, Mar. 6, 2008.)  Standby counsel confirmed that he and 

Sykes could not contact each other while Sykes was in Kankakee.  (Status Hr’g Tr. 

15:17-21, Mar. 6, 2008.)  Sykes’s phone calls to Korenkiewicz would not go through, 

and he was unable to send letters to Korenkiewicz.  (Status Hr’g Tr. 7:7-13, Mar. 6, 

2008.)  Similarly, trial preparation materials that Korenkiewicz had hand-delivered 

to the Metropolitan Correctional Center (“MCC”) for Sykes were neither forwarded 
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to Sykes in Kankakee nor returned to Korenkiewicz.4  (Status Hr’g Tr. 13:19-22, 

Mar. 6, 2008.)  For this reason, Sykes never received the documents and 

Korenkiewicz had no notification of the failed delivery.  (Status Hr’g Tr. 13:17-25, 

Mar. 6, 2008.)  In short, while Sykes was detained in Kankakee, Korenkiewicz had 

“no contact with him whatsoever.”  (Status Hr’g Tr. 15:4-5, Mar. 6, 2008.)   

In addition to being unable to contact standby counsel, Sykes had no access to 

a law library while in Kankakee.  (Status Hr’g Tr. 7:23, Jan. 30, 2008.)  

Furthermore, due to strict prison regulations, Korenkiewicz could not send or hand-

deliver legal books to Sykes, and Sykes could not obtain books from publishers in 

the short period before the trial.  (Status Hr’g Tr. 7:14-21, Mar. 6, 2008.)  Sykes also 

asserted that he did not receive any discovery until the end of January 2008.5  

(Status Hr’g Tr. 7:23-25, Mar. 6, 2008.)  During this hearing, Sykes passionately 

argued that these impediments prevented him from preparing a defense, which was 

essential to him receiving a fair trial.  (Status Hr’g Tr. 8:1-3, Mar. 6, 2008.)  

Therefore, according to Sykes, if the scheduled trial went forward, it would be 

nothing more than a “show trial.”  (Status Hr’g Tr. 8:9-10, Mar. 6, 2008.)   

                                            

4 Korenkiewicz was not told that Sykes had been moved to Kankakee, so he hand-delivered 
trial preparation materials that he had compiled for Sykes to the MCC, where he thought 
Sykes was being detained.  (Status Hr’g Tr. 13:9-17, Mar. 6, 2008.) 
 
5 Korenkiewicz told the district court that although he received the original discovery 
during the summer of 2006, he did not remember giving Sykes a copy of the discovery.  
(Status Hr’g Tr. 12-13, Mar. 6, 2008.)  However, he did have a large copying expense that he 
thought was for making Sykes a copy.  (Status Hr’g Tr. 12:6-16, Mar. 6, 2008.)  And 
although Korenkiewicz explained why it was possible, if not likely, that the MCC never 
delivered the discovery to Sykes (Status Hr’g Tr. 13:6-25, Mar. 6, 2008), the district court 
found that Sykes did indeed receive discovery during the summer of 2006 (Status Hr’g Tr. 
30:17-20, Mar. 6, 2008).  
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Despite Sykes’s complete inability to communicate with standby counsel or 

access a law library, the court denied his request for release in order to prepare for 

trial.  (R. 07-CR-857 at 43.)  The district court focused on the fact that Sykes had 

not directly asked Korenkiewicz to research a specific legal issue or locate 

witnesses.  (Status Hr’g Tr. 16:5-10, Mar. 6, 2008.)  After hearing that the trial 

would proceed as scheduled, Sykes became upset and reiterated that his inability to 

prepare a defense meant that there would only be a “show trial.”  (Status Hr’g Tr. 

27:22-23, Mar. 6, 2008.)  For this reason, he chose not to be present at his trial, and 

he instructed Korenkiewicz not to be present on his behalf.  (Status Hr’g Tr. 30:7-9, 

35:6-13, Mar. 6, 2008.) 

The trial finally began on March 10, 2008.  (R. 07-CR-857 at 42.)  Despite the 

fact that Sykes was not present at trial, the district court allowed jurors to ask 

questions directly to the witnesses.  (Trial Tr. 38:13-17.)  The district court stated: 

“Because Mr. Sykes is not present, I am going to permit the jury to ask any 

questions you like of the witnesses as they appear. . . .  [G]o ahead and ask the 

witness.”  (Trial Tr. 38:13-17.)  The district court repeated its invitation to ask 

questions during or after the testimony of each witness.6  The jurors amply took the 

district court up on its offer by thoroughly questioning several witnesses as well as 

the district court itself.  (E.g., Trial Tr. 125-57.)  

                                            

6  For example, during the second day of trial, the court interjected during the government’s 
direct examination of a fingerprint expert: “Let me interrupt for just a moment. If any of 
the jurors have any questions as we go along, feel free to ask them during the testimony of 
the witness.”  (Trial Tr. 137:11-13.)   
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During the first day of trial, one juror asked the district court whether the 

defendant had a defense (Trial Tr. 40:17) or a lawyer to represent him (Trial Tr. 

40:19).  The district court responded by telling the jury that Sykes had been given 

every opportunity to defend himself, but that he had declined to attend the trial in 

part because he felt the court had no jurisdiction over him.  (Trial Tr. 40:21-25, 

41:1-13.)  The district court later reminded the jury that Sykes’s absence should not 

be seen as evidence of his guilt.  (Trial Tr. 43:16-23.) 

The bulk of the jurors’ questions focused on the uniqueness of fingerprints, 

the reliability of fingerprint forensic analysis, and how any potential mishandling 

might have compromised the integrity of the fingerprints.  (Trial Tr. 139-41, 152-

57.)  For example, a juror asked one expert witness, “How often would you find a 

similar pattern between two individuals but the length of the ridges might be 

different?” (Trial Tr. 139:5-7.)  A juror also commented, “[I]t seems like I’ve read in 

the literature that there’s been some questions about fingerprints and their 

uniqueness.  Is that – is there really a basis for that?”  (Trial Tr. 153:5-8.)  Jurors 

further probed the integrity of the fingerprint evidence by asking pointed questions 

about the handling of the bank robbery demand notes,7 the location of the forensic 

                                            

7 For example, a juror asked, “How often do you think that too much of handling of the 
material which you’ve examined obliterate what you’re really looking for?  For instance, 
with this note, if you’re looking to compare with the known print of the defendant, but it 
went through several hands, and their prints might be on the note, too.  How often do you 
think that the other fingerprint actually sort of – how should I put it, smudged the original 
ones?  Can you still see the original ones through all of this messing other . . .”  (Trial Tr. 
140:9-17.) 
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analysis (Trial Tr. 152:4-7), and the number of days between the collection and 

analysis (Trial Tr. 152:11-14).   

In response to these questions, the fingerprint experts testified that the 

literature lacked any evidence that two separate persons had ever been found to 

have the same fingerprints (Trial Tr. 153:21-24) and that there were “no two 

individuals with the same friction skin design” (Trial Tr. 153:11-13).  The experts 

confirmed that there was no “smudging that would deteriorate this latent print” 

(Trial Tr. 140:18-21) and also provided details about the location and timing of the 

fingerprint analysis (Trial Tr. 153:1-2, 152:4-25).  The questions about the 

fingerprint evidence ended only after the district court weighed in, suggesting that 

it had “read something about that” and that it was “an obvious proposition” that no 

one had ever examined and compared all the fingerprints in the world but that 

“there is such skepticism out there.”  (Trial Tr. 156:3-25.)  No other jurors asked 

questions of the fingerprint experts after this final comment by the district court. 

In addition to fingerprint evidence, the government offered the eyewitness 

testimony of bank employees (see, e.g., Trial Tr. 64-71), as well as surveillance video 

and photos from the banks (see, e.g., Trial Tr. 67:1-12).  But because Sykes did not 

attend the trial, the jurors could not compare the man in the surveillance photos to 

the actual person—the defendant Overtis Sykes—that was charged with the crime.  

Similarly, the witnesses on the stand could not point out and identify Sykes as the 

man that robbed the bank.  Instead, the jurors had to rely on testimony from 

witnesses who said they had identified Sykes in a sequential photo lineup as the 
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man who robbed the bank.  (See, e.g., Trial Tr. 77:1-25.)  The government also called 

one FBI agent who testified that $498 in loose cash and a demand note similar to 

the ones used in the robberies were found in the hotel room where Sykes and Laura 

Barkalow were arrested.  (Trial Tr. 37:16-20, 38:10-11.)   

After deliberation, the jury found Sykes guilty on all four counts.  (R. 07-CR-

857 at 44.)  The court sentenced Sykes to 240 months in prison and ordered him to 

pay restitution.  (Sentencing Hr’g Tr. 13:8-20, June 18, 2008.)  
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SUMMARY OF ARGUMENT 

This case presents three issues on appeal.  First, the district court abused its 

discretion when, pursuant to the Speedy Trial Act, it dismissed without prejudice 

Sykes’s indictment.  As an initial matter, the district court incorrectly employed a 

presumption favoring dismissal without prejudice.  Neither the Speedy Trial Act 

nor prior cases evince such a presumption, which unfairly weighted the court’s 

decision-making against Sykes.  Moreover, the district court inappropriately 

counted the egregious length of the violation against Sykes, which is contrary to 

both Supreme Court precedent and basic notions of fairness.  Finally, the district 

court failed to consider the prejudice to Sykes resulting from the delay.  In addition 

to unduly restricting Sykes’s liberty, the delay allowed the government to bring an 

additional bank robbery count against Sykes.  Therefore, Sykes’s conviction should 

be vacated and the indictment against him should be dismissed with prejudice. 

Second, Sykes’s conviction should be reversed and his case should be 

remanded for a new trial because he was denied his Fifth Amendment right to 

meaningful access to the courts.  Due process requires that pretrial detainees be 

given adequate access to legal counsel or a law library.  In this case, Sykes was 

unable to communicate with his standby counsel or prepare for trial using a law 

library during the crucial month-and-a-half before his trial.  This fundamental error 

should be deemed structural requiring automatic reversal.   

Finally, the conviction should be reversed and the case remanded for a new 

trial because the district court committed plain error by allowing jurors to question 

trial witnesses, an inherently dangerous practice that is fraught with risk.  At 

(23 of 113)



 16 

Sykes’s trial, the district court erred by permitting such questioning without first 

weighing the benefit to the jurors against the potential risk of prejudice to the 

defendant or implementing any safeguards to reduce the risk of prejudice.  These 

juror questions affected Sykes’s right to a fair trial by, among other things, eliciting 

additional expert testimony and prejudicial judicial commentary.  Because the 

unnecessary use of juror questions undermined Sykes’s right to a fair trial and also 

compromised the fundamental fairness, integrity, and reputation of the trial, this 

Court should remand the matter to the district court for a new trial. 
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ARGUMENT 

I. The district court abused its discretion in dismissing without 
prejudice Sykes’s indictment pursuant to the Speedy Trial Act.   

Violation of the Speedy Trial Act (“the Act”) requires a district court to 

dismiss an indictment upon the motion of the defendant.  18 U.S.C. § 3162(a)(2) 

(2006).  The Act allows dismissal with or without prejudice, and the Supreme Court 

has emphasized that “Congress did not intend any particular type of dismissal to 

serve as the presumptive remedy for a Speedy Trial Act violation.”  United States v. 

Taylor, 487 U.S. 326, 334 (1988).  When deciding whether to bar reprosecution, the 

district court must “consider, among others, each of the following factors:  the 

seriousness of the offense; the facts and circumstances of the case which led to the 

dismissal; and the impact of a reprosecution on the administration of this chapter 

and on the administration of justice.”  18 U.S.C. § 3162(a)(2).  Among the “other” 

factors to be considered by the court are the length of the delay and prejudice to the 

defendant.  Taylor, 487 U.S. at 340-41.  Moreover, the court must take care to 

explain its decision “in terms of the guidelines specified by Congress.”  Id. at 343.   

In Taylor, the district court had scheduled a trial to begin the day before 

expiration of the seventy-day window granted by the Speedy Trial Act.  Id. at 339.  

The defendant, who was charged with felony drug possession but was out on bail, 

contributed to the delay when he failed to appear for his trial and was re-arrested 

more than two months later.  Id.  The district court granted the defendant’s motion 

to dismiss, with prejudice, for a fourteen-day violation of the Speedy Trial Act’s time 

requirements.  Id. at 329.  The district court cited the need to send a strong message 
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to the government for its “lackadaisical” pursuit of its case.  Id. at 330.  The 

Supreme Court reversed, holding that the district court abused its discretion in 

barring reprosecution.  Id. at 344.  The Supreme Court recognized that “dismissal 

with prejudice always sends a stronger message than dismissal without prejudice, 

and is more likely to induce salutary changes in procedures, reducing pretrial 

delays.”  Id. at 342.  The Supreme Court ultimately held, however, that the facts of 

the case did not warrant a bar on reprosecution.  Id. at 344.  It faulted the district 

court for failing to consider “the brevity of the delay and the consequential lack of 

prejudice to [the defendant], as well as [the defendant’s] own illicit contribution to 

the delay.”  Id. at 343.   

This Seventh Circuit has reached similar conclusions in cases with relatively 

short delays and demonstrable lack of prejudice to the defendant.  See, e.g., United 

States  v. Fountain, 840 F.2d 509, 512-13 (7th Cir. 1988) (upholding a dismissal 

without prejudice for a twenty-day Speedy Trial violation because the delay did not 

prejudice the defendant but criticizing the government as “careless”); see also 

United States  v. Arango, 879 F.2d 1501, 1508 (7th Cir. 1989) (holding that a ninety-

three-day violation of the Speedy Trial Act did not require dismissing a narcotics 

charge with prejudice because the defendant had failed to show that the delay 

impaired his ability to defend himself).  More recently, this Court has concluded 

that a three-day violation of the Speedy Trial Act in a drug and firearm possession 

case did not warrant dismissal with prejudice.  United States v. Killingsworth, 507 

F.3d 1087, 1091 (7th Cir. 2007).  In reaching its holding, the Killingsworth court 
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emphasized the minor nature of the delay and the defendant’s concession that he 

had suffered no prejudice.  Id. at 1090-91.   

Unlike these cases, where the delays ranged from only three to ninety-three 

days and the defendants suffered no prejudice, Sykes endured a 163-day delay8 and 

suffered significant prejudice.  Thus, Sykes’s situation is clearly distinguishable 

from all cases in which the Supreme Court or this Court has found dismissal 

without prejudice appropriate.  In the present case, the district court’s analysis was 

flawed for three reasons.  First, the district court wrongly presumed that the 

dismissal should be without prejudice—weighting the outcome against Sykes before 

                                            

8 There were at least 233 days of non-excludable time (163 more than allowed by the Act) 
between Sykes’s first indictment on July 20, 2006, and the dismissal of the superseding 
indictment on December 20, 2007.  The district court did not precisely identify when the 
violation of the Act occurred, but the record indicates that three separate periods of time 
were not excludable under the Act:  
 

• the period from July 20, 2006 to August 7, 2006, a period of eighteen days, because 
there were no motions pending or other circumstances that would toll the clock; 

  
• the period from January 25, 2007 to May 8, 2007, a period of 103 days.  The district 

court’s first rationale, “continuity of standby counsel,” was not a legitimate basis for 
exclusion because the Act does not provide for it and it is particularly inappropriate 
where, as here, the defendant insisted on representing himself but was not present 
to object to the continuances.  The second rationale provided was the purported plea 
negotiations of Sykes’s co-defendant, Laura Barkalow.  Although active plea 
negotiations may be a legitimate basis for exclusion, see United States v. Montoya, 
827 F.2d 143, 150 (7th Cir. 1987), this justification was not applicable here because 
there is no indication in the record that Barkalow or Sykes engaged in active 
negotiations.  At most, the government expressed hope that such negotiations would 
take place.  (See Status Hr’g. Tr. 11:8-17, Dec. 12, 2007.);  

   
• the period from July 25, 2007 to November 14, 2007, a period of 112 days, because 

this Court has soundly rejected exclusions for “trial preparations,” see United States 
v. Thomas, 788 F.2d 1250, 1256 (7th Cir. 1986), and allowing extra time for the 
arraignment of Sykes’s co-defendant was inappropriate since the 70-day window had 
already expired.   
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even considering the statutory factors.  Second, to the extent that it considered the 

excessive length of the delay, the district court counted it against Sykes, which is 

contrary to the Supreme Court’s holding in Taylor.  Third, the district court did not 

consider the prejudice to Sykes resulting from the superseding indictment—the 

“fruit of forbidden delay”—nor from the self-evident burden of his long 

incarceration.  In sum, dismissal without prejudice is not the appropriate remedy 

for a 163-day delay of an incarcerated pro se defendant’s trial, particularly where 

the defendant did not contribute to the delay and the delay worked to the 

defendant’s detriment.  For these reasons, Sykes’s conviction should be vacated.9   

A. The district court improperly presumed the default remedy 
was dismissal without prejudice.  

First, the district court improperly began its analysis of whether to bar 

reprosecution with the presumption that dismissal should be without prejudice; it 

stated on the record before hearing argument from either side that “it would take a 

very strong argument by the defendant[] to persuade [the court] that the dismissal 

should be with prejudice.”  (Status Hr’g Tr. 16:2-4, Dec. 12, 2007.)  At the next 

status hearing, the district court claimed that “[t]he recent case of United States 

                                            

9 For similar reasons, the district court erred in denying Sykes’s motion to dismiss for 
violation of his Sixth Amendment speedy trial rights.  See Barker v. Wingo, 407 U.S. 514, 
530 (1972) (identifying “[l]ength of delay, reason for the delay, the defendant’s assertion of 
his right, and the prejudice to the defendant” as relevant factors in considering whether a 
Sixth Amendment speedy trial violation has occurred).  In this case all of the Barker factors 
were satisfied because: (1) there was a twenty-one-month delay between Sykes’s arrest and 
his trial; (2) the delay resulted partly from a neglectful prosecution; (3) Sykes directly 
asserted his speedy trial rights; and (4) he was prejudiced by the superseding indictment 
and his long incarceration, see infra, at 24-25.   
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against Killingsworth . . . indicates that unless there is good reason for dismissing 

with prejudice, the dismissal should be without prejudice. . . . I think that the 

Killingsworth case applies four square to the situation that now confronts me.”  

(Status Hr’g Tr. 19:15-22, Dec. 20, 2007.) 

The district court failed to recognize, however, that Killingsworth is clearly 

distinguishable from Sykes’s case in two critical respects.  First, Killingsworth 

involved only a three-day violation of the Act, rather than the 163-day violation that 

occurred here.  Second, the defendant in Killingsworth conceded that he had 

suffered no prejudice as the result of the violation; Sykes, in contrast, argued 

forcefully that he was prejudiced.  (Status Hr’g. Tr. 13-16, Dec. 20, 2007.)   

More importantly, Killingsworth sets forth no presumption in favor of 

dismissal without prejudice, contrary to the district court’s understanding.  Rather, 

this Court, in reversing a dismissal with prejudice, simply concluded that the trial 

court had improperly balanced the relevant factors.  Killingsworth, 507 F.3d at 

1091.  Moreover, the Supreme Court in Taylor explicitly rejected the idea that the 

Act evinces a presumption favoring any particular remedy.  487 U.S. at 334.  Thus, 

the district court erred in treating dismissal without prejudice as the favored 

remedy, and its analysis was unfairly biased against Sykes from the beginning.   

B. The length of the delay was egregious, yet the district court 
counted the delay against Sykes.  

Second, the district court further erred in failing to account for the egregious 

length of the Speedy Trial Act violation.  The Supreme Court in Taylor considered 
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the length of the delay to be an important factor:  “The longer the delay, the greater 

the presumptive or actual prejudice to the defendant, in terms of his ability to 

prepare for trial or the restrictions on his liberty[.]”  487 U.S. at 340.  In addition, 

the longer the delay, the more carelessness can be attributed to the government, 

thus warranting harsher sanctions.  Cf. id. at 342.  In the present case, the Speedy 

Trial clock ran for 233 days—163 days over the statutory limit.  The longest 

violation for which this Court has allowed dismissal without prejudice is 93 days, 

and that case involved no prejudice to the defendant.  Arango, 879 F.2d at 1508. 

Yet nowhere in its analysis of Sykes’s case did the district court mention the 

extreme length of the delay as a factor weighing in favor of dismissal with prejudice.  

In fact, the district court reached the opposite conclusion, suggesting that the 

“defendant[’s] lassitude in regard to the Speedy Trial Act” should favor dismissal 

without prejudice.  (Status Hr’g Tr. 19:6-9, Dec. 20, 2007.)  The district court 

evidently relied on an argument made by the government that “[a] defendant who 

waits passively while the time runs has less claim to dismissal with prejudice than 

does a defendant who demands but does not receive prompt attention.”  (Status Hr’g 

Tr. 12:15-20, Dec. 20, 2007 (quoting Fountain, 840 F.2d at 513).)    

The district court’s ruling, however, misapplies Fountain for two reasons.  

First, Fountain was decided before the Supreme Court’s decision in Taylor, which 

clearly affirmed the importance of the length of the violation and thus called into 

question the reasoning of the dictum in Fountain.  See Taylor, 487 U.S. at 340.  

Second, to the extent the statement in Fountain is still legally accurate, it merely 
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offers a comparison between two groups of defendants:  those who repeatedly assert 

their speedy trial rights deserve more consideration than those who make a claim 

well after the violation has occurred.  But Fountain does not stand for the 

proposition that belated claims militate in favor of dismissing without prejudice.  

The latter interpretation would produce the perverse result that the government 

could excuse an egregious Speedy Trial Act violation merely by pointing out that the 

defendant was tardy in raising a claim and, thus, must not care about a speedy 

trial.  This result runs counter to the Act’s instruction that the court consider “the 

impact of a reprosecution on the administration of this chapter,” 18 U.S.C § 

3162(a)(2), and the fact that harsher sanctions should apply when the government 

neglects the Act.  Moreover, it is particularly unfair in the context of pro se 

defendants, who may not even be aware of their rights under the Act and might not 

immediately recognize that a violation has occurred.  Penalizing defendants for 

belated Speedy Trial Act claims would thus produce a “catch-22” dilemma for 

defendants because raising a claim as soon as the violation occurs would likely lead 

to a finding of no prejudice, as in Taylor.  It would hardly be fair to view both timely 

and tardy Speedy Trial Act claims as evidence that the defendant was not 

prejudiced by the delay.  In sum, the district court was incorrect in weighing against 

Sykes the lengthy delay before his Speedy Trial Act motion.  If anything, the 163-

day violation should favor dismissal with prejudice. 
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C. Sykes was prejudiced by the Speedy Trial Act violation.  

Finally, the district court erred in finding that the Speedy Trial Act violation 

did not prejudice Sykes.  The prejudice to Sykes was direct and unmistakable:  the 

extended delay allowed the government to bring an additional bank robbery count 

in a superseding indictment.  There is no doubt that the continued delay benefited 

the government, which did not actually file the superseding indictment until nearly 

three months after announcing its intention to do so.  (Status Hr’g Tr. 2:21-23, May 

2, 2007 (government stating that it intended to bring a superseding indictment 

“within the next couple weeks”); see also Status Hr’g Tr. 5:5-6, May 9, 2007 

(government stating that it would “be presenting a superseding indictment 

certainly this month”); Status Hr’g Tr. 3:23-24, May 30, 2007 (government stating 

that the superseding indictment would be filed on June 7); R. 06-CR-453 at 63 

(superseding indictment filed on July 24, 2007).)  Moreover, the seventy-day speedy 

trial window had expired even before the government first revealed its plans to seek 

a superseding indictment; thus, the fourth bank robbery count against Sykes was 

the “fruit of forbidden delay.”  Fountain, 840 F.2d at 513.   

In addition to the concrete injury of the additional bank robbery count, Sykes 

endured the self-evident burdens common to all incarcerated defendants awaiting 

trial:  the denial of liberty and the oppressive stigma of facing unresolved criminal 

charges.  See Taylor, 487 U.S. at 340.  Sykes argued this point powerfully before the 

district court:  “The government has a responsibility to make sure that trials are 

brought expeditiously, not to let people languish in jail or to let people languish 
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under an indictment to where their life is destroyed.”  (Status Hr’g. Tr. 15:18-21, 

Dec. 20, 2007.)  Thus, Sykes’s case is clearly distinguishable from previous decisions 

of this Court in which the delay did not work to the defendant’s detriment.  See, e.g., 

Killingsworth, 507 F.3d at 1090 (defendant conceding that there was no prejudice).  

Because it employed an incorrect presumption favoring dismissal without prejudice, 

weighed the lengthy delay against Sykes, and failed to recognize the harm to Sykes 

caused by the superseding indictment, the district court abused its discretion in 

dismissing the indictment without prejudice.  That decision should be reversed with 

instructions to vacate Sykes’s conviction and dismiss his case with prejudice.     

II. The government violated Sykes’s Fifth Amendment due process right 
to meaningful access to the courts when it detained him for more 
than a month before his trial at a facility where he was unable to 
contact his standby counsel or access a law library. 

Sykes’s Fifth Amendment right to meaningful access to the courts was 

violated when he was detained during the month-and-a-half before his trial in 

Kankakee, Illinois, where he was unable to contact his standby counsel or access a 

law library.  See Bounds v. Smith, 430 U.S. 817, 825 (1977).  Sykes raised this Fifth 

Amendment due process argument during a pretrial hearing on March 6, 2008 

(Status Hr’g Tr. 4:1-7, Mar. 6, 2008), and it is an issue this Court reviews de novo, 

United States v. Kirschenbaum, 156 F.3d 784, 792 (7th Cir. 1998).  Because a 

pretrial Bounds violation affects the entire framework of a trial, it should be 

deemed a structural error, requiring automatic reversal.  See Washington v. 

Recuenco, 548 U.S. 212, 218 (2006).  But even if this Court determines that this 
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error is subject to harmless-error analysis, Sykes’s conviction nevertheless merits 

reversal because he suffered prejudice when he was prevented from filing 

meaningful pretrial motions with the assistance of standby counsel and was 

hindered in preparing his defense for trial.   

A. Sykes’s Fifth Amendment right to meaningful access to the 
courts was violated when he was held without access to his 
standby counsel or a law library during the crucial month-and-
a-half before his trial. 

Under the Fifth Amendment, all criminal defendants are entitled to have 

meaningful access to the courts.  Bounds, 430 U.S. at 825.  This right includes “a 

substantial due process interest in effective communication with [defendants’] 

counsel and in access to legal materials.”  Johnson-El v. Schoemehl, 878 F.2d 1043, 

1051 (8th Cir. 1989).  To meet this constitutional requirement, prison authorities 

must “assist inmates in the preparation and filing of meaningful legal papers by 

providing prisoners with adequate law libraries or adequate assistance from 

persons trained in the law.”  Bounds, 430 U.S. at 828 (emphasis added); see also 

Casteel v. Pieschek, 3 F.3d 1050, 1053 (7th Cir. 1993) (stating that “the right of 

access to courts extend[s] to pretrial detainees”).10  The logical inference follows that 

                                            

10 Although the Supreme Court has subsequently revisited the question of what constitutes 
meaningful access to the courts, it has done so under very different facts than are present 
in this case; therefore, the Bounds rule controls here.  See Lewis v. Casey, 518 U.S. 343 
(1996).  The Lewis Court relied on standing principles to require plaintiffs to show direct 
“widespread actual injury” in order to prevail in a prisoner’s civil rights class-action 
lawsuit.  Id. at 349.  Lewis’s injury-in-fact requirement does not apply in this case because 
Sykes’s standing to challenge the unconstitutional denial of meaningful access to the courts 
on direct appeal is unquestioned.  And even if Lewis applies, Sykes was directly injured 
when he was prevented from preparing his defense.   
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when the government denies a pretrial detainee adequate assistance of counsel 

and access to a law library without providing other meaningful access to the courts, 

that detainee’s constitutional rights have been violated.  See United States v. Lane, 

718 F.2d 226, 229, 233 (7th Cir. 1983) (affirming the district court’s decision 

denying a pro se criminal defendant’s request to access a law library but assuring 

him that a public defender would be available via telephone from jail).  

Indeed, the Eighth Circuit has applied Bounds to hold that a due process 

violation could occur where the available law library and the pretrial detainees’ 

access to counsel were inadequate.  See Johnson-El, 878 F.2d at 1052.  In Johnson-

El, a prisoners’ rights case, the plaintiff-prisoners claimed that their due process 

rights were violated by an inadequate opportunity to consult with counsel.  Id.  

They alleged that they were allowed only one phone call during the business week, 

which alternated between daytime and the evening.  Id.  Therefore, they only had 

one opportunity every other week to attempt to call their attorneys.  Id.  Moreover, 

if the attorney’s phone line was busy or he was out of the office, the prisoner’s call 

was considered completed, and he had to wait an additional two weeks to try again.  

Id.  The prisoners in Johnson-El also alleged that the prison law library was 

inadequate.  Id.  They were only allowed to use the library one hour per week, and 

the criminal codes in the library were outdated.  Id.  The court held that the 

prisoners pleaded facts sufficient to state a claim for a constitutional violation and 

denied the defendant-city’s motion for summary judgment based on qualified 

immunity.  Id. at 1056.  In so holding, the court recognized that a due process 
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violation could occur when “both avenues” were constrained in a way that prisoners 

were denied reasonable access to legal assistance and an adequate law library.  Id. 

at 1052. 

Sykes was denied access to both his standby counsel and a law library during 

the month-and-a-half before his trial.  The deprivation of his rights was even more 

egregious than the prisoner-plaintiffs in Johnson-El, who had one bi-weekly phone 

call to their attorneys;  Sykes was unable to contact his standby counsel in any way.  

(Status Hr’g Tr. 7:7-13, Mar. 6, 2008.)  He was unable to obtain stamps or envelopes 

while he was in Kankakee because he had no money (Status Hr’g Tr. 7:8-9, Mar. 6, 

2008) and therefore was unable to write to his standby counsel (Status Hr’g Tr. 

7:13, Mar. 6, 2008).11  Also, he could not afford the fifty cents required to call his 

standby counsel.12  (Status Hr’g Tr. 7:10-11, Mar. 6, 2008.)  Sykes did everything in 

his power to contact standby counsel but was unsuccessful.  

Standby counsel Robert Korenkiewicz was similarly unable to contact Sykes.  

Korenkiewicz agreed that he had “no contact whatsoever” with Sykes during the 

month-and-a-half before trial when he was housed in Kankakee.  (Status Hr’g Tr. 

15:4-5, Mar. 6, 2008.)  During this time, Korenkiewicz was unable to provide Sykes 

with trial preparation materials.  (Status Hr’g Tr. 13:17-25, Mar. 6, 2008.)  Initially, 

                                            

11 In Bounds, the Supreme Court affirmed that “[i]t is indisputable that indigent inmates 
must be provided at state expense with paper and pen to draft legal documents[,] with 
notarial services to authenticate them, and with stamps to mail them.”  430 U.S. at 825.  
Therefore, the failure to provide Sykes with these basic supplies is an additional error.  
  
12 Sykes also stated that during this time his attempts to contact his identified alibi 
witnesses, who were essential to his defense, were unsuccessful.  (Status Hr’g Tr. 8:4-8, 
Mar. 6, 2008.) 
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Korenkiewicz was not even told that Sykes had been moved to Kankakee, so he 

hand-delivered trial preparation materials that he had compiled for Sykes to the 

MCC, where he thought Sykes was being detained.  (Status Hr’g Tr. 13:9-17, Mar. 6, 

2008.)  The MCC failed to forward these materials to Sykes in Kankakee or return 

them to Korenkiewicz.  (Status Hr’g Tr. 13:17-22, Mar. 6, 2008.)  Because these 

materials were never returned, Korenkiewicz did not know that Sykes was not 

receiving his communications until they met at the March 6, 2008 status hearing.  

(Status Hr’g Tr. 13:17-19, Mar. 6, 2008.) 

During the time that Sykes and Korenkiewicz were unable to contact each 

other, Sykes had no access to a law library because Kankakee does not have one.  

(Status Hr’g Tr. 7:9-10, Mar. 6, 2008.)  Therefore, the restriction on his ability to 

conduct legal research was even greater than in Johnson-El, where the detainees 

were able to access a law library for one hour per week.  In short, during the month-

and-a-half before Sykes’s trial, he was unable to conduct legal research in a law 

library, he and his standby counsel were unable to contact each other, and standby 

counsel was unable to provide him with trial preparation materials.  This is a clear 

violation of the due process requirement of meaningful access to the courts, and 

Sykes’s conviction should be reversed.  

B. A pretrial Bounds violation is a structural error because it 
fundamentally affects a defendant’s ability to have a fair trial. 

When a pretrial detainee is denied meaningful access to the courts, as 

defined by Bounds, the error so affects the framework of the ensuing trial that it 
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should be deemed structural and subject to automatic reversal.  The Supreme Court 

has held that “there are some constitutional rights so basic to a fair trial that their 

infraction can never be treated as harmless error.”  Chapman v. California, 386 

U.S. 18, 23 (1967); see also Neder v. United States, 527 U.S. 1, 7 (1999) (finding that 

structural errors “are so intrinsically harmful as to require automatic reversal . . . 

without regard to their effect on the outcome [of the trial]”).  Although most trial 

errors, even those of a constitutional magnitude, can be deemed harmless, the 

Supreme Court has carved out several that “defy analysis by harmless-error 

standards.”  Arizona v. Fulminante, 499 U.S. 279, 309 (1991) (internal quotations 

omitted).  These structural errors are: (1) total deprivation of right to counsel at 

trial, Neder, 527 U.S. at 8 (citing Johnson v. United States, 520 U.S. 461, 468 

(1997), in turn citing Gideon v. Wainwright, 372 U.S. 335 (1963)); (2) biased trial 

judge, Tumey v. Ohio, 273 U.S. 510 (1927); (3) unlawful exclusion of members of the 

defendant’s race from a grand jury, Vasquez v. Hillery, 474 U.S. 254 (1986); (4) 

deprivation of the right to self-representation at trial, McKaskle v. Wiggins, 465 

U.S. 168 (1984); (5) denial of the right to a public trial, Waller v. Georgia, 467 U.S. 

39 (1984); and (6) defective reasonable-doubt instruction that effectively deprived 

the defendant of the right to a jury trial, Sullivan v. Louisiana, 508 U.S. 275 (1993).  

These constitutional violations affect the framework within which trials proceed, 

Fulminante, 499 U.S. at 310, and deprive defendants of basic protections that are 

necessary to ensure that criminal trials fairly and reliably determine guilt or 

innocence, Neder, 527 U.S. at 8-9. 
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In contrast, the Supreme Court has found that more discrete errors that 

occur during the presentation of the case to the jury are not structural in nature 

because they do not fundamentally undermine the framework underlying the right 

to a fair trial.  Fulminante, 499 U.S. at 307-08.  Such errors are amenable to 

harmless-error review because they can be “quantitatively assessed in the context of 

other evidence presented [at trial] in order to determine whether [their] admission 

was harmless beyond a reasonable doubt.”  Id at 307.  These errors include 

unconstitutionally overbroad jury instructions at the sentencing stage of a capital 

case, jury instructions containing an incorrect conclusive presumption, jury 

instructions misstating an element of the offense, improper comment on defendant’s 

silence at trial, and failure to instruct the jury on the presumption of innocence.  Id. 

at 306-08.  Unlike structural errors, these errors do “not necessarily render a 

criminal trial fundamentally unfair.”  Neder, 527 U.S. at 9 (emphasis in original).   

A pretrial Bounds violation is more akin to the errors that the Supreme 

Court has deemed structural than to other routine trial errors for three reasons.  

First, denial of meaningful access to the courts, when it implicates a criminal 

defendant’s fundamental right to present his defense in the first instance, unfairly 

affects the entire framework of the trial because it undercuts other vital structural 

rights.  See Chapman, 386 U.S. at 23; Adams v. Carlson, 488 F.2d 619, 630 (7th Cir. 

1973) (“[An] inmate’s right of unfettered access to the courts is as fundamental a 

right as any other he may hold.  All other rights of an inmate are illusory without 

it.”) (citations omitted).  That is, if a pretrial detainee is denied meaningful access to 
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the courts, other rights, such as the right to a fair trial or the right to self-

representation, become hollow because those rights cannot be adequately exercised 

if this threshold right is absent.   

Moreover, in addition to undercutting other structural safeguards, a pretrial 

Bounds violation is a structural error in itself because it implicates a criminal 

defendant’s fundamental right to present his defense in the first instance.  When 

pretrial detainees are simultaneously denied access to counsel and a law library, 

they are unable to acquire the legal knowledge necessary to prepare and present 

their defenses at trial.  Being deprived of the ability to contact alibi witnesses and 

file important pretrial motions, including motions in limine and motions to 

suppress, affects all future proceedings.  The criminal defendant enters the 

courtroom at an unconstitutional disadvantage and any verdict stemming from this 

inadequate foundation is necessarily unfair.  In short, “[t]he entire conduct of the 

trial from beginning to end is obviously affected,” Fulminante, 499 U.S. at 309-10, 

by a pretrial detainee’s inability to prepare for trial.  

Finally, a pretrial Bounds violation is readily distinguishable from the 

aforementioned categories of trial errors subject to harmless-error analysis, which 

are discrete errors that can be separated from the whole of the trial and balanced 

against other evidence in the case.  Unlike these kinds of errors, impeding a 

criminal defendant’s meaningful access to the courts is so interwoven into the trial 

process that it can never be reliably segregated and examined next to the remaining 

evidence to determine whether the defendant was unduly prejudiced by the error.  
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Therefore, denial of meaningful access to the courts should be recognized as a 

structural error, and Sykes’s conviction should be reversed. 

C. Even if violation of Sykes’s right of meaningful access to the 
courts is not a structural error, the violation was not harmless. 

Even if this Court finds that a pretrial Bounds violation is subject to 

harmless-error review, Sykes’s conviction should still be reversed because the 

constitutional violation in his case was not harmless.  Any error “that does not 

affect substantial rights shall be disregarded” and deemed “harmless.”  Fed. R. 

Crim. P. 52(a).  This Court examines “what effect the error had or reasonably may 

be taken to have had upon the jury’s decision.”  United States v. Jung, 473 F.3d 837, 

842 (7th Cir. 2007).  Only if the court is “convinced that the error did not influence 

the jury or only had very slight effect” should it hold that the error was harmless.  

Id. at 842-43.   

In Sykes’s case, the denial of his right to meaningful access to the courts had 

more than a “slight effect” on the jury.  Because he was unable to contact his 

standby counsel or access a law library during the month-and-a-half before his trial, 

he was not able to file standard pretrial motions, such as motions in limine and 

motions to suppress.  These motions could have resulted in key evidence being 

excluded from the trial, thereby affecting the jury’s decision.  The denial of access to 

standby counsel and a law library was particularly prejudicial because Sykes did 

not receive a copy of the discovery until the end of January 2008.  (Status Hr’g Tr. 

10-12, Jan. 30, 2008.)  Once he did receive discovery, Sykes actively began 
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attempting to contact Korenkiewicz (Status Hr’g Tr. 7:10-13, Mar. 6, 2008), 

presumably to assist him in preparing pretrial motions pertaining to that discovery.  

Furthermore, Sykes was unable to contact his alibi witnesses while in Kankakee 

(Status Hr’g Tr. 8:4-9, Mar. 6, 2008) and had these witnesses testified at trial, an 

acquittal would have been more likely.  For these reasons, the denial of Sykes’s 

right to meaningful access to the courts was not harmless, and his conviction should 

be reversed.   

III. The district court erred by allowing the jurors to question witnesses 
during trial. 

At Sykes’s trial, the district court erred by issuing a blanket invitation for the 

jurors to “ask any questions you like of the witnesses as they appear.”  (Trial Tr. 

38:14-15.)  Although this Court typically reviews a district court’s decision to allow 

juror questions during trial for an abuse of discretion, when a defendant fails to 

object this Court reviews for plain error.  United States v. Feinberg, 89 F.3d 333, 

336-37 (7th Cir. 1996).  Because Sykes did not attend his trial and was thus 

unaware of the district court’s decision to permit juror questions, he had no 

opportunity to object to the practice.  Accordingly, this Court must determine 

whether there was: (1) an error; (2) that was plain; (3) that affected a substantial 

right of the defendant; and (4) that seriously affected the fairness, integrity, and 

reputation of the judicial proceedings.  United States v. Nitch, 477 F.3d 933, 936-37 

(7th Cir. 2007) (citing United States v. Olano, 507 U.S. 725, 732-37 (1993)).   
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Because the vast majority of circuits have recognized juror questions as a 

disfavored practice that is fraught with risks, Feinberg, 89 F.3d at 336, the district 

court’s error in permitting the juror questions under the circumstances of this case 

was plain.  These questions affected Sykes’s right to a fair trial by, among other 

things, promoting premature jury deliberations and eliciting prejudicial expert 

testimony and improper judicial commentary.  Finally, allowing the juror questions 

here also compromised the fundamental fairness, integrity, and reputation of the 

trial proceedings.  Accordingly, this Court should reverse Sykes’s conviction and 

remand for a new trial. 

A. The district court plainly erred by inviting jurors to ask 
questions of witnesses because no compelling circumstances 
justified their use and no precautionary measures were 
employed to prevent prejudice to Sykes. 

The district court erred by issuing a blanket invitation for the jurors to ask 

questions of witnesses for two reasons.  First, the district court erred by failing to 

properly weigh the potential issue-clarification benefits to the jury against the 

potential risk of prejudice to Sykes, a pro se criminal defendant who was not even 

present at trial to defend himself.  Second, the district court further erred by failing 

to employ any of the numerous recommended precautions to reduce the prejudice to 

Sykes.  

 The district court’s error in permitting the juror questions under the 

circumstances of this case was plain because the vast majority of circuits have 

recognized juror questions as a disfavored practice that is fraught with risks.  
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Feinberg, 89 F.3d at 336; see also United States v. Sutton, 970 F.2d 1001, 1005 (1st 

Cir. 1992); United States v. Bush, 47 F.3d 511, 515 (2d Cir. 1995); United States v. 

Hernandez, 176 F.3d 719, 723 (3d Cir. 1999); DeBenedetto v. Goodyear Tire & 

Rubber Co., 754 F.2d 512, 516 (4th Cir. 1985); United States v. Collins, 226 F.3d 

457, 461 (6th Cir. 2000); United States v. Groene, 998 F.2d 604, 606 (8th Cir. 1993); 

United States v. Richardson, 233 F.3d 1285, 1290 (11th Cir. 2000); United States v. 

Rawlings, 522 F.3d 403, 408 (D.C. Cir. 2008).  Due to the perilous nature of the 

practice, “juror participation in the examination of witnesses should be the long-

odds exception, not the rule.”  Bush, 47 F.3d at 515; see also Feinberg, 89 F.3d at 

337 (concluding that “[i]n the vast majority of cases, the risks outweigh the 

benefits”).  Therefore, the district court should have proceeded with all due caution 

before permitting this disfavored practice.  

1. The district court failed to properly weigh the potential 
harm to Sykes, a pro se defendant, against the issue-
clarification benefits to the jury.   

Although the practice of juror questions is generally disfavored, courts have 

allowed it when justified by compelling circumstances, such as in factually or legally 

complex cases.  See, e.g., Sutton, 970 F.2d at 1006 (allowing juror questions in a 

factually complex case involving a scheme to defraud investors via a sham real 

estate venture).  In order to assess whether a case merits juror questioning of the 

witnesses, the district court must weigh the potential harm to the parties against 

the benefits to the jury in understanding the case.  Feinberg, 89 F.3d at 337.  Types 

of prejudice to criminal defendants posed by juror questions include risks that 
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jurors will: (1) transform from neutral fact-finders into active advocates; (2) engage 

in premature deliberation and adopt a particular position as to the weight of that 

evidence before considering all the facts; (3) give more weight and attention to 

questions propounded by fellow jurors; and (4) ask inappropriate questions that 

violate the rules of evidence.  See, e.g., Rawlings, 522 F.3d at 408.   

The district court’s calculation of the benefits to jurors is, by contrast, 

relatively straightforward: the court focuses on whether there are any compelling 

circumstances, such as legal or factual complexity, that would require juror 

questions for clarification.  Feinberg, 89 F.3d at 337 (noting that there may be 

exceptionally complicated cases, such as conspiracy or antitrust cases, where jurors 

may need to “ask questions in order to perform their duties as fact-finders.”).  

Courts have emphasized, however, that those factually complex cases are the 

exception, not the rule.  Id.  Because of the significant risks and limited, infrequent 

benefits, the balancing test “will almost always lead trial courts to disallow juror 

questioning, in the absence of extraordinary or compelling circumstances.”  Bush, 47 

F.3d at 516.   

As an initial matter, the record does not reflect that the district court 

engaged in any of the requisite weighing of risks and benefits.  Far from considering 

the factors predicting an increased risk of prejudice to Sykes, the only justification 

that the district court offered for allowing jury questions was Sykes’s absence from 

trial:  “Because Mr. Sykes is not present, I'm going to permit the jury to ask any 

questions you like of the witnesses as they appear.”  (Trial Tr. 38:13-15.)  No circuit 
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court has ever found that the absence of a pro se defendant warranted the use of 

juror questions.  Indeed, as discussed below, jury questions in this context actually 

increased the prejudice to Sykes.   

Even if the district court conducted the balancing test, it erred in concluding 

that the benefits of juror questioning outweighed the risks.  In this case, juror 

questions presented an acute risk of prejudice because the pro se criminal defendant 

was not present at trial and, therefore, could not object to the practice of allowing 

juror questions, much less the actual questions posed by the jurors.  More 

importantly, his absence allowed the government and district court to fashion 

responses to questions without his input, increasing the likelihood that he would be 

unable to protect himself from the inherent risks posed by juror questions.  

Predictably, many of the risks identified by other courts actually occurred at the 

trial:  jurors asked improper questions, elicited improper answers, and engaged in 

premature deliberation about a key piece of evidence.  Despite these and other 

apparent risks, the court failed to take into account that Sykes’s absence actually 

compounded the risk of prejudice from the jurors’ questions—a practice that was 

already fraught with risks. 

In contrast to the high risk of prejudice, juror questions offered few apparent 

benefits to the jurors in this unexceptional, straightforward, and unchallenged bank 

robbery case.  The government presented its entire case, including eyewitness 

testimony, physical evidence, expert testimony, and simple forensic reports, in less 

than two days.  And Sykes offered no defense.  Juror questions were wholly 
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unnecessary to assist the jury in understanding the simple factual issues presented.  

Therefore, even if the district court engaged in the requisite weighing of risks and 

benefits, it plainly erred in allowing juror questions because the risks substantially 

outweighed the benefits. 

2. The district court failed to institute proper safeguards to 
minimize the risk of prejudice to the absent pro se 
defendant. 

The district court’s error was compounded when it failed to employ any 

prophylactic measures to minimize the risks posed by juror questions.  If a trial 

court decides to allow juror questioning, it should establish certain safeguards.  See, 

e.g., Sutton, 970 F.2d at 1005.  First, as early as possible, counsel should be 

informed and given an opportunity to oppose the practice.  E.g., id.  Second, the 

court should instruct jurors to limit questions to important issues and factual 

clarifications, and warn jurors that they should not draw conclusions from the 

rejection or rephrasing of a question.  E.g., id.; Richardson, 233 F.3d at 1290.  

Third, the district court itself should limit the practice in general; that is, the court 

should not solicit questions as a routine practice or repeat an invitation to ask 

questions of each witness before the witness leaves the stand.  United States v. 

Ajmal, 67 F.3d 12, 15 (2d Cir. 1995); see also United States v. Douglas, 81 F.3d 324, 

326 (2d Cir. 1996) (holding that a district court exceeded its allowable discretion by 

inviting questions both at the start of the trial and at the end of each witness’s 

testimony even though the court employed other prophylactic measures).  Fourth, 

jurors should submit questions to the district court in writing, without disclosing 
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the content to other jurors.  E.g., Feinberg, 89 F.3d at 337 (emphasizing that “where 

jurors are permitted to blurt out their questions, the district court almost invites a 

mistrial.”).  Fifth, if a juror asks a question, the court should have a sidebar to allow 

the attorneys to object out of the hearing of the jury, and then the court should pose 

the question to the witness.  E.g., Sutton, 970 F.2d at 1005-06; Bush, 47 F.3d at 516.  

Finally, the court should include a final jury instruction regarding the use of juror 

questions.  See, e.g., Sutton, 970 F.2d at 1005; Richardson, 233 F.3d at 1290.   

The district court here employed not a single precaution from this catalogue 

of recommended procedures.  The court initially invited the jury to pose questions at 

the beginning of the trial, and it continued to solicit questions before each witness 

left the stand.  At one point, the district court even told the jurors to interrupt the 

witness if they had any questions.  (Trial Tr. 137:11-13.)  Jurors voiced their 

questions directly to the witnesses, eliminating any opportunity for pre-screening of 

the question.  Finally, the court failed to give a preliminary or final instruction 

about juror questions.  Without any prophylactic measures in place, the jury heard 

all of the prejudicial and improper questions posed by fellow jurors.   

In sum, the district court plainly erred by engaging in the disfavored practice 

of permitting juror questions, failing to properly balance the benefits and risks 

involved, and failing to institute the prophylactic measures that would have 

minimized the prejudice from the questioning. 
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B. The district court’s error affected Sykes’s substantial rights by 
eliciting inappropriate commentary from the district court and 
unfairly emphasizing prejudicial expert testimony about 
critical fingerprint evidence.   

The inappropriate juror questions negatively impacted Sykes’s substantial 

rights, thus satisfying the third prong of the plain error standard.  For an error to 

affect a defendant’s substantial rights, the error must be prejudicial and affect “the 

outcome of the district court proceedings.”  Olano, 507 U.S. at 734.  There must be 

“‘a reasonable probability that, but for the error claimed, the result of the 

proceedings would have been different.’”  United States v. Benitez, 542 U.S. 74, 82 

(2004) (quoting United States v. Bagley, 473 U.S. 667, 682 (1985)).  In this case, 

juror questions negatively affected Sykes’s right to a fair trial by an impartial jury 

in at least two ways: (1) by prompting improper comments from the district court 

that cast Sykes in a poor light; and (2) by helping the government meet its burden 

of proof by eliciting additional expert testimony, alerting the government to gaps in 

its case, and educing inappropriate remarks from the court about the weight of the 

evidence.  There is more than a reasonable probability at least one juror would have 

harbored a reasonable doubt as to Sykes’s guilt had the juror questions not tainted 

his right to a fair trial.   

1. Juror questions substantially affected Sykes’s right to a 
fair trial by eliciting prejudicial comments from the 
court suggesting that Sykes had no meritorious defense. 

One juror question elicited remarks from the court that cast Sykes in a poor 

light.  Improper judicial comments made in the presence of the jury receive special 

scrutiny because “‘the influence of the trial judge on the jury is necessarily and 
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properly of great weight, and his lightest word or intimation is received with 

deference, and may prove controlling.’”  United States v. Dellinger, 472 F.2d 340, 

386 (7th Cir. 1972) (quoting Starr v. United States, 153 U.S. 614, 626 (1894)).  A 

court may not disparage defense counsel or the merits of the defense case, especially 

with remarks based on personal observations of the defendant in matters prior to 

the trial.  Id. at 387 (finding reversible error where the court made deprecatory 

remarks “implying rather than saying outright that defense counsel was inept, 

bumptious, or untrustworthy, or that his case lacked merit [and] must have 

telegraphed to the jury the judge’s contempt for the defense.”); see also United 

States v. Blanchard, 542 F.3d 1133, 1148-49 (7th Cir. 2008) (holding that a court’s 

comments based upon his own personal observations of the defendant prior to trial 

were impermissible judicial testimony).  Moreover, improper judicial comments that 

are “likely to remain firmly lodged in the memory of the jury [and] preclude a fair 

and dispassionate consideration of the evidence” cannot be cured by cautionary 

instructions after the fact.  Dellinger, 472 F.2d at 386 (quoting Quercia v. United 

States, 289 U.S. 466, 472 (1933)). 

Early in Sykes’s trial, a juror asked, “Does the defendant not have a defense?”  

(Trial Tr. 40:17.)  The court responded, “That would be up to him,” (Trial Tr. 40:18), 

and then added: 

I appointed what we call a standby attorney for Mr. Sykes.  He 
demanded the right to represent himself, which he has.  Under the 
Constitution, a person has the right to represent himself.  You don’t 
have to have a lawyer.  Mr. Sykes insisted on representing himself; but 
as is customary in cases of that kind, I appointed standby counsel for 
him to consult if he wished to do so.  So, we have both Mr. Sykes and 
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standby counsel, and Mr. Sykes has instructed his standby counsel not 
to appear today or during this trial.  Mr. Sykes takes the position, for 
reasons that I won't go into, that this Court has no jurisdiction over 
him; and this certainly is one reason he’s decided to waive his 
presence. . . . But I do want the jury to know that I’ve given Mr. Sykes 
every opportunity to defend, and he has declined to appear in this trial.  

 
(Trial Tr. 40:21-25, 41:1-13.)   

The district court’s comment unfairly characterized Sykes’s constitutionally 

protected decision to remain silent as a failure to attend trial or present a defense.  

In this regard, the district court portrayed Sykes as a contrarian—“demanding” and 

“insisting” that he represent himself but declining to appear at trial despite the 

court’s best efforts.  Moreover, the district court’s comments suggested that Sykes 

relied upon an untenable jurisdictional argument, further adding to the impression 

that Sykes declined to attend trial because he had no good defense to present at 

trial.  Although the district court later admonished the jury that the defendant’s 

absence from the trial did not indicate his guilt (Trial Tr. 43:16-23), the jury’s 

neutrality had already been compromised by the district court’s commentary about 

the defendant, and this cautionary instruction failed to remedy this error.  See 

Dellinger, 472 F.2d at 386.   

2. The juror questions about fingerprints affected Sykes’s 
right to a fair trial by eliciting additional expert 
testimony that bolstered the government’s case. 

The juror questions affected the defendant’s right to a fair trial by eliciting 

additional expert testimony solidifying the reliability of fingerprint evidence, as well 

as alerting the government to gaps in its presentation.  Moreover, the questions 

gave the district court itself an opportunity to comment on the reliability of the 
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fingerprint evidence, which further strengthened the government’s case.  Juror 

questions should not be used to remedy any apparent inadequacies of the 

government’s case or assist the government in meeting its burden of proof by 

allowing it to fashion specific responses to juror skepticism.  See Richardson, 233 

F.3d at 1290 (observing that juror questions should not be used “to fill in perceived 

gaps in the case”).  

In response to each of the juror questions, the expert witnesses responded 

with important testimony that reinforced the testimony about the reliability of 

fingerprint evidence.  For example, during the first expert’s testimony, the expert 

described how labs analyze multiple characteristics to match fingerprints.  (Trial 

Tr. 129:2-19.)  Although the expert had testified that fingerprints were unique 

(Trial Tr. 128:16-24), the expert had failed to indicate that the particular 

characteristics that the lab used to match the prints were also unique and would 

not be repeated in other individuals; this important information only came out upon 

questioning by the jurors (Trial Tr. 139:5-25).  Furthermore, the expert dispelled a 

juror’s concern that the fingerprints had not been compromised by the handling of 

the notes by other individuals.  (Trial Tr. 140:9-21.)  The second fingerprint expert 

similarly addressed a juror’s skepticism about the integrity of the fingerprint 

evidence.  The second expert testified that the fingerprints were taken from the 

field and transported by police messenger to the lab and examined within two days 

of collection.  (Trial Tr. 152:4-25, 153:1-2.)  Further, juror questions allowed the 

expert to highlight the fact that there were “no two individuals with the same 
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friction skin design.”  (Trial Tr. 153:13.)  These clarifications, and others, originated 

from the jury itself and were no doubt important in quelling the jury’s concerns 

about the reliability of the evidence—concerns that easily could have raised 

reasonable doubts about Sykes’s guilt.13 

In addition to letting the jurors air their concerns directly, the questions 

allowed the government to clear up areas of particular confusion.  At one moment of 

evident misunderstanding, the prosecutor said, “Maybe I can clear this up,” and 

then asked the witness to clarify the relationship between the fingerprint evidence 

from the FBI and Chicago Police Department.  (Trial Tr. 155:3-8.)  Indeed, the back-

and-forth speculation about the fingerprint evidence among the jurors and 

witnesses ended only when the district court weighed in, suggesting that it had 

“read something about that” and that it was “an obvious proposition” that no one 

had ever examined and compared all the fingerprints in the world but that “there is 

such skepticism out there.”  (Trial Tr. 156:3-25.)  No other jurors asked questions of 

the fingerprint experts after this final comment, suggesting that the jurors took the 

judicial comments as the last word on the subject.  In fact, the court’s remarks came 
                                            

13 This increased focus on fingerprint evidence may well have led the jurors to deliberate 
prematurely about the reliability of such evidence.  Jurors could easily have conveyed 
skepticism or confidence about the evidence to one another through their repeated 
questioning of the expert witnesses.  At the very least, the questions served to highlight 
certain jurors’ belief in the critical importance of such evidence in the government’s case 
against Sykes.  Such premature deliberation is one of the primary risks involved with juror 
questions, Rawlings, 522 F.3d at 408, and should be avoided rigorously, see Bush, 47 F.3d 
at 515 (noting that “[t]he appropriate time for jurors to express skepticism is during 
deliberations . . . after the jury has heard all of the evidence, the arguments of counsel and 
the judge’s charge on the law.”); see also DeBenedetto, 754 F.2d at 517 (holding that where 
juror questions indicate consideration of the evidence, the questioning juror has begun 
deliberation with fellow jurors). 
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at the very end of the last witness’s testimony; they were the last comments the jury 

heard before the government’s closing argument.    

There is more than a reasonable probability at least one juror would have 

doubted Sykes’s guilt had the juror questions not tainted his right to a fair trial.  In 

this case, juror questions negatively affected Sykes’s right to a fair trial in two 

critical ways: (1) by eliciting comments from the district court about the defendant’s 

absence from trial and (2) by helping the government meet its burden of proof by 

eliciting additional expert testimony solidifying the reliability of fingerprint 

evidence.  Each of the prejudicial effects worked in concert to deprive Sykes of a fair 

trial.  

C. The juror questions compromised the integrity and 
impartiality of the judicial proceedings.  

The district court undermined the fairness of Sykes’s trial when it deviated 

from standard courtroom procedures in the absence of both the defendant and his 

standby counsel.  Plain errors that “‘seriously affect the fairness, integrity, or public 

reputation of judicial proceedings’” should be remedied by appellate courts 

regardless of the evidence against the defendant.  Olano, 507 U.S. at 736-37 

(quoting United States v. Atkinson, 297 U.S. 157, 160 (1936)).  The unwarranted 

encouragement of juror questions in Sykes’s case tainted the elemental protective 

role of the jury and thus compromised the unique public respect reserved for our 

judicial system.  The jury provides the “accused with . . . an inestimable safeguard 

against the corrupt or overzealous prosecutor and against the compliant, biased, or 
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eccentric judge.”  Duncan v. Louisiana, 391 U.S. 145, 156 (1968).  However, “[w]hen 

the jury becomes an advocate or inquisitor in the process, it forsakes its role of 

arbiter between the government and its citizens.”  United States v. Johnson, 892 

F.2d 707, 715 (8th Cir. 1989) (Lay, C.J., concurring).  This role of neutral buffer 

between the defendant and the government is particularly critical when the 

defendant is not present; without a vigorous defense, the jury is the principal 

safeguard ensuring the fairness of the proceedings.  In such a situation, refraining 

from unnecessary and potentially prejudicial procedures, such as allowing juror 

questions, is even more imperative than when both sides are zealously represented.  

Juror questions in this simple bank robbery case were ill-advised, and they went far 

in helping the government meet its burden of proof.  For these reasons, Sykes’s 

conviction should be reversed and his case should be remanded for a trial that 

comports with the constitutional guarantees of fairness and impartiality.  

(55 of 113)



 48 

CONCLUSION 

For the foregoing reasons, the appellant, Overtis Sykes, respectfully requests 

that this Court vacate his conviction and dismiss the indictment against him with 

prejudice or, in the alternative, reverse his conviction and remand his case to the 

district court for a new trial. 

Respectfully Submitted, 

Overtis Sykes 
Defendant-Appellant 
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