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FRIENDLY, Circuit Judge:

While the United States Coast Guard vessel Tamaroa was
being overhauled in a floating drydock located in
Brooklyn’s Gowanus Canal, a seaman returning from
shore leave late at night, in the condition for which
seamen are famed, turned some wheels on the drydock
wall. He thus opened valves that controlled the flooding
of the tanks on one side of the drydock. Soon the ship
listed, slid off the blocks and fell against the wall. Parts of
the drydock sank, and the ship partially did— fortunately
without loss of life or personal injury. The drydock owner
sought and was granted compensation by the District
Court for the Eastern District of New York in an amount
to be determined, 276 F.Supp. 518; the United States
appeals.1

The Tamaroa had gone into drydock on February 28,
1963; her keel rested on blocks permitting her drive shaft
to be removed and repairs to be made to her hull. The
contract between the Government and Bushey provided in
part:

(o) The work shall, whenever practical, be performed in
such manner as not to interfere with the berthing and
messing of personnel attached to the vessel undergoing
repair, and provision shall be made so that personnel
assigned shall have access to the vessel at all times, it
being understood that such personnel will not interfere
with the work or the contractor’s workmen.

Access from shore to ship was provided by a route past
the security guard at the gate, through the yard, up a
ladder to the top of one drydock wall and along the wall
to a gangway leading to the fantail deck, where men
returning from leave reported at a quartermaster’s shack.

Seaman Lane, whose prior record was unblemished,
returned from shore leave a little after midnight on March
14. He had been drinking heavily; the quartermaster made
mental note that he was ‘loose.” For reasons not apparent
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to us or very likely to Lane,4 he took it into his head,
while progressing along the gangway wall, to turn each of
three large *170 wheels some twenty times; unhappily,
as previously stated, these wheels controlled the water
intake valves. After boarding ship at 12:11 A.M., Lane
mumbled to an off-duty seaman that he had ‘turned some
valves’ and also muttered something about ‘valves’ to
another who was standing the engineering watch. Neither
did anything; apparently Lane’s condition was not such as
to encourage proximity. At 12:20 A.M. a crew member
discovered water coming into the drydock. By 12:30
A.M. the ship began to list, the alarm was sounded and
the crew were ordered ashore. Ten minutes later the
vessel and dock were listing over 20 degrees; in another
ten minutes the ship slid off the blocks and fell against the
drydock wall.

The Government attacks imposition of liability on the
ground that Lane’s acts were not within the scope of his
employment. It relies heavily on § 228(1) of the
Restatement of Agency 2d which says that ‘conduct of a
servant is within the scope of employment if, but only if:
* % % (¢) it is actuated, at least in part by a purpose to
serve ....” Courts have gone to considerable lengths to
find such a purpose, as witness a well-known opinion in
which Judge Learned Hand concluded that a drunken
boatswain who routed the plaintiff out of his bunk with a
blow, saying ‘Get up, you big son of a bitch, and turn to,’
and then continued to fight, might have thought he was
acting in the interest of the ship. Nelson V.
American-West African Line, 86 F.2d 730 (2 Cir. 1936),
cert. denied, 300 U.S. 665, 57 S.Ct. 509, 81 L.Ed. 873
(1937). It would be going too far to find such a purpose
here; while Lane’s return to the Tamaroa was to serve his
employer, no one has suggested how he could have
thought turning the wheels to be, even if— which is by no
means clear— he was unaware of the consequences.

In light of the highly artificial way in which the motive
test has been applied, the district judge believed himself
obliged to test the doctrine’s continuing vitality by
referring to the larger purposes poses respondeat superior
is supposed to serve. He concluded that the old
formulation failed this test. We do not find his analysis so
compelling, however, as to constitute a sufficient basis in
itself for discarding the old doctrine. It is not at all clear,
as the court below suggested, that expansion of liability in
the manner here suggested will lead to a more efficient
allocation of resources. As the most astute exponent of
this theory has emphasized, a more efficient allocation
can only be expected if there is some reason to believe
that imposing a particular cost on the enterprise will lead
it to consider whether steps should be taken to prevent a
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recurrence of the accident. Calabresi, The Decision for
Accidents: An Approach to Non-fault Allocation of Costs,
78 Harv.L.Rev. 713, 725-34 (1965). And the suggestion
that imposition of liability here will lead to more intensive
screening of employees rests on Highly questionable
premises, see Comment, Assessment of Punitive Damages
Against an Entrepreneur for the Malicious Torts of His
Employees, 70 Yale L.J. 1296, 1301-04 (1961).5 The
unsatisfactory quality of the allocation of resource
rationale is especially striking on the facts of this case. It
could well be that application of the traditional rule might
induce drydock owners, prodded by their insurance
companies, to install locks on their valves to avoid similar
incidents in the future,6 while placing the burden on
shipowners is much less *171 likely to lead to accident
prevention.7 It is true, of course, that in many cases the
plaintiff will not be in a position to insure, and so
expansion of liability will, at the very least, serve
respondeat superior’s loss spreading function. See Smith,
Frolic and Detour, 23 Colum.L.Rev. 444, 456 (1923). But
the fact that the defendant is better able to afford damages
is not alone sufficient to justify legal responsibility, see
Blum & Kalven, Public Law Perspectives on a Private
Law Problem (1965), and this overarching principle must
be taken into account in deciding whether to expand the
reach of respondeat superior.

A policy analysis thus is not sufficient to justify this
proposed expansion of vicarious liability. This is not
surprising since respondeat superior, even within its
traditional limits, rests not so much on policy grounds
consistent with the governing principles of tort law as in a
deeply rooted sentiment that a business enterprise cannot
justly disclaim responsibility for accidents which may
fairly be said to be characteristic of its activities. It is in
this light that the inadequacy of the motive test becomes
apparent. Whatever may have been the case in the past, a
doctrine that would create such drastically different
consequences for the actions of the drunken boatswain in
Nelson and those of the drunken seaman here reflects a
wholly  unrealistic  attitude toward the  risks
characteristically attendant upon the operation of a ship.
We concur in the statement of Mr. Justice Rutledge in a
case involving violence injuring a fellow-worker, in this
instance in the context of workmen’s compensation:

‘Men do not discard their personal qualities when they go
to work. Into the job they carry their intelligence, skill,
habits of care and rectitude. Just as inevitably they take
along also their tendencies to carelessness and
camaraderie, as well as emotional make-up. In bringing
men together, work brings these qualities together, causes
frictions between them, creates occasions for lapses into
carelessness, and for fun-making and emotional flare-up.
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* * * These expressions of human nature are incidents
inseparable from working together. The involve risks of
injury and these risks are inherent in the working
environment.’

Hartford Accident & Indemnity Co. v. Cardillo, 72
App.D.C. 52, 112 F.2d 11, 15, cert. denied, 310 U.S. 649,
60 S.Ct. 1100, 84 L.Ed. 1415 (1940)...

Put another way, Lane’s conduct was not so
‘unforeseeable’ as to make it unfair to charge the
Government with responsibility. We agree with a leading
treatise that ‘what is reasonably foreseeable in this context
(of respondeat superior) * * * is quite a different thing
from the foreseeably unreasonable risk of harm that spells
negligence * * *. The foresight that should impel the
prudent man to take precautions is not the same measure
as that by which he should perceive the harm likely to
flow from his long-run activity in spite of all reasonable
precautions on his own part. The proper test here bears far
more resemblance to that which limits liability for
workmen’s compensation than to the test for negligence.
The employer should be held to expect risks, to the public
also, *172 which arise ‘out of and in the course of” his
employment of labor.” 2 Harper & James, The Law of
Torts 1377-78 (1956). See also Calabresi, Some Thoughts
on Risk Distribution and the Law of Torts, 70 Yale L.J.
499, 544 (1961). Here it was foreseeable that crew
members crossing the drydock might do damage,
negligently or even intentionally, such as pushing a
Bushey employee or kicking property into the water.
Moreover, the proclivity of seamen to find solace for
solitude by copious resort to the bottle while ashore has
been noted in opinions too numerous to warrant citation.
Once all this is granted, it is immaterial that Lane’s
precise action was not to be foreseen. ... Consequently,
we can no longer accept our past decisions that have
refused to move beyond the Nelson rule,... since they do
not accord with modern understanding as to when it is fair
for an enterprise to disclaim the actions of its employees.

One can readily think of cases that fall on the other side of
the line. If Lane had set fire to the bar where he had been
imbibing or had caused an accident on the street while
returning to the drydock, the Government would not be
liable; the activities of the ‘enterprise’ do not reach into
areas where the servant does not create risks different
from those attendant on the activities of the community in
general. ... We agree with the district judge that if the
seaman ‘upon returning to the drydock, recognized the
Bushey security guard as his wife’s lover and shot him,’
276 F.Supp. at 530, vicarious liability would not follow;
the incident would have related to the seaman’s domestic
life, not to his seafaring activity, cf. Hartford Accident &
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Indemnity Co. v. Cardillo,supra, 112 F.2d at 17, and it
would have been the most unlikely happenstance that the
confrontation with the paramour occurred on a drydock
rather than at the traditional spot. Here Lane had come
within the closed-off area where his ship lay, cf.
McConville v. United States, 197 F.2d 680 (2 Cir. 1957),
to occupy a berth to which the Government insisted he
have access, cf. Restatement, Agency 2d, § 267, and
while his act is not readily explicable, at least it was not

in the end, as Judge Andrews said in a related context, ‘it
is all a question (of expediency,) * * * of fair judgment,
always keeping in mind the fact that we endeavor to make
a rule in each case that will be practical ...."” Palsgraf v.
Long Island R.R. Co., 248 N.Y. 339, 354-355, 162 N.E.
99, 104 (1928) (dissenting opinion).

shown to be due entirely to facets of his personal life. The Affirmed.

risk that seamen going and coming from the Tamaroa

might cause damage to the drydock is enough to make it

fair that the enterprise bear the loss. It is not a fatal

objection that the rule we lay down lacks sharp contours;

Footnotes

1 The district court also dismissed a libel by the United States against the drydock owner for damage to the vessel; the United States
has not appealed from that ruling.

4 Lane disappeared after completing the sentence imposed by a courtmartial and being discharged from the Coast Guard.

5 We are not here speaking of cases in which the enterprise has negligently hired an employee whose undesirable propensities are
known or should have been. ...

6 The record reveals that most modern drydocks have automatic locks to guard against unauthorized use of valves.

7 Although it is theoretically possible that shipowners would demand that drydock owners take appropriate action, see Coase, The

Problem of Social Cost, 3 J.L. & Economics 1 (1960), this would seem unlikely to occur in real life.
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